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'JUDGMENT:

" KARTMULLAH DURRANT,MEMBER: Mr.Ghulam Sarwar

Sheikh, Additional SeSsiqns'Judgg,.Gujranwala,
by his Jjudgment in trial Nq.25:off1980,.deliv¢red
on 7.10.1980, convicted the appellant Mohammad Iqbal
Shaﬁ sén éf Ali Akbar Shah, Gastg,Syed, aged 24/25
years,lresident of Mohallah Mubarik Shah, Dhop Sarri)

Kamoke Town, District Gujranwalawfqr kidnapping

Mst.Nusrat Parveen and committing 'zina-bil-Jabr'
wiﬁh her under Sectiqn 10(3) andfll of the Offence
of Zina (Enforcement of Hadoqd).Ordinance, 1979 and
sentenced him to undgrfgo rigqrqus imprisonmgnt
for a term of 10 years with whipping by 30 stripes
on each'cqunt..The’sgntences‘qf imprisqnment were

however, ordered to run concurrently. Being not

satisfigd_wiph'thé'judgmgnt the above named accused
has perferred:phis appeal. J
2. : Ihe‘prQSQCution story in brigf is that
Mst.Nusrat Parveen daughter of the complainant

Ghulam Nabi (P.W.3), aged abQupflé years was enticed

away by the accused on 4.1.1980.at about Isha prayer's

- time when. she had gone out of her house to ease

herself in the adjoining fields with the intention

of compelling her to marry the accused or for

- committing forcible sexual intercourse with her.The

cqmplainanF’allgged in the First:Infqrmétion Report

thap af;gr WaiFing,for a prgﬁty.lqng time for the
rgﬁurn;qf.his daughtgr frqm Fhe‘figlds he alongwith }
his brother, Abdul Majeed (net produced as a P.W.)

went in search of his missing daughtgr. When they

returned to %ﬁéﬁﬁﬁplace'after this vain attempt they -

- ledrnt that their neighbour Igbal Shah accused was

alsq.missing from his place of abode which gave cause
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. charge ‘and was therefore, put:to trial. The abductee

-:3-

’ LR
of suspicion of.his involvement in the disappéarance
. , T i PR _

(}i
of the girl. On the following day P.W.4, Mohammad

Ramzan and one Mohammad Tufail.(alsq not prqducgd

as a P.W.) came to the complainant and informed him
that they had seen his'daughggr_Nusrat.Parvegn and
iqbél‘Shah accused bqarding a bus,bqund.for Lahore.
On receiving.thié information Fhe'complainant
approached one Ibrar Shah, .a brqther.qf the accused
with the request for rgétora?iqn.of¢§h¢,girl who,
after making prqmises;égisgygral.OCcasiqhs_to comply
with the request, finally refusgd to help in this
regard..Hgncg';he lodging of.rgpqrp_aftgr two days of
the'occurrghégfi;g?iGblg1980 at.about .10.45 A.M. in
the Police Station Kamoke Mandi. According to
prqSééu;iqn the abducteg was.. produced bgfgrg thg
quicgfin.;he'Police Station.Kamqkefqﬁ or about 7th
of January by Azra Bateol (D.W.1), the wife of the
aécusgd;appgllant; | |

3. ‘The ‘accused pleaded not guilty to the

Mst;NusnaF'Pan¥¢¢n~PfoZ; RamzaanP;W}4; and

Ghulam Nabi P?Wg3; werg'prqducgd aSAQ§ﬁf;}:}witnesses
of the occurrence. Dr.A;SZQurgshi,zP.W;S;.carried out
medical examination of the .abductee while

Dr.Gulzar Ahmad,:PlW}6; perfqrmgd,the samg examination
on the accused. Abdul Qayum and Mohammad Ashraf -

P.Ws 1 and 2 are the marginal witnesses of the Memos.

: - S .
and-Police'Officeﬁ§SIkandar Hayat and Noor Din Saleem

L

had-recordgd the First'Information}Report; Azra Batool
was: ‘given up by the'proSecutiOnQon,thelpleagjof '

having been wOnfpvér by the ‘accused and was produced

anpd: ' R - /o

|
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~girl to comply with the request the. dccused pulled

. towards the Eastern sf%% Ofﬂthe;CitX)where'the

"-»:%}:- @

by defence as their. witness. The .trial ended in

the conviction. and sehtencing of the accused as
stated earlier.,Thé'age of abductee'prOSecutrix
Nusrat Parveen, Who was stated in the Flrst
Information Report/of an age of 14 years,was later
on given as 18 years in the BEEEEMﬁOf her Nikah,

Ex D.D. which was performed Wlth seméoniei durlnc'hgéj
pendency ofskrlal P.W.5, Lady Dr.A.S. Qureshi on

her observation has recorded the age Qf the
prosecutrix as of about 20/22 years in her statement.
It therefore, can safely be:gathered that in any
case the prosecutrix is above the age of 16 and
Fherefqre; an adulpfby yirtug Qf‘S¢c;ion~2(a) of

;hg Offéncejgf Zina (Enfqrcemenp,of Hadqu) Ordinance;?
(VII 9ff1979) (herginafﬁef callgd.;hg.Ordinance).

4” Ihg'prquCutrix as' P.W.7, stated before
the Court that on the fateful night when she came
out'qffthe.fields after easing'heréelf the accused
approached her and asked her to accompany him to

LahOrEffor'a‘pleasufeftrip@; On :the refusal of the

out a knifejfrqm his~c10thes_and,forc¢d her to
accompany him. He then tqokAhgrth a place @pposite
Sabzge"Mandi,Kamqke}wherefrqmzhg\made her board a.
busefor,LaHQrg from where she was taken by the
accused to Multan by anqtherubus?.On reaching

Multaq)she alleges to have been taken to a havalee

accused kept her for 2 nights and.subjected her to

sexual intercourse for a number. of times. Thereafter
she alleges that the wife of the accused jnamely
Azra Batool (D.W.1l) arrived and brought her back to

Kamoke where the.said lady handed her over to the
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'local Police whereafter she was medically examined and also.
produced before a Maguf.Stréte who recorded her statement, -‘
Ex.P.D: under Section 164 of the Code of Criminal Procedure |
which she says was read over and explained to her. She admitted

having thurb impressed the same. This witness was ccnfronted

with her statementre Sr%etdmder Section 161 of the Code of Criminal

Procedure by the Police and that recorded by the Magistrate under Secti ion

\l..-

164 Code of Criminal Procedure shereby the defence was successful
/l- N e
in bringing to light a number ofOMiSS1018in the earlier state-

i!mf;t \-h

ments of the material aspects of her version of the eventygiven in
the Witness Box. Scme of these were that she did not mention in the

earlier statements that when she came out of the fields after easing

herself the accused came to her or that she declined to
accanpanylhim on a pleasure trip for the fear of her father

or that on her refusal the accused pulled out a knife from his
clothes In her statement during trial she says that she saw two
persons standing on a place where she was made to .board a bus
by the accus_ed and that she wanté'd to call and inform them of
her plight but could nOt do so out of the fear of the accused.
This does not find mention in her statement E:ﬁ) C. Similarly,
the assertlon of beﬁgzth&llf%e:g&ed of dire consequences by the
accused at the Multan Bus Stand was also not recorded in the
said statement. The use of words 'a number of times" and ''two
nights" m relation to the commission of Zina by the accused in
her statement in Court does not find place in the said state-
ments. Similarly, in her examination-in-chief she asserts that
the accused came to her when she came out of the fields but in
the cross-examination changes this too in that the accused asked
her to accompany him while standing in the door of his house
and that this house is adjacent to the house of her parents,

She adIDltS that she had not raised any alarm or did not

'r”call anyllggy or— aeb‘"for her rescue at the various

bus stands and the buses- all of which were crowded by people.
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5. Out of two persorsnamed in the Firxst
Informapiqn’Reprt who are alleged to have seen the
prosecutrix in company with the accused at the time-

gf qccurrgncg; enly Mohammad Ramzan P.W.4, has been
produced who has.vehemenply asserted in his statement
Béfore the Court that at Isha prayer's time i.e. at
about‘8/9;P;M.é&i3the'night'qf Qccurfence, while

standing on the G:Tbead in front of the vegetable
market, he saw the prosecutrix in company of the

accused and that in his presence they boarded a bus

bound fqr Lahore. He was.confrqntgd.wi;hjhis earlier
statement recorded under Section 161 Code of

Criminal Procedure (Ex.DB) and was found to.haye stated
therein that he saw a burqa clad woman with the accused
and presumed her as his wife. This compeﬁgﬁ'gng to keep
completely out of consideration the depqsitibn of this
witness as even if he had seen a burqa clad woman with
the accused at the stated time and the place, he did not
at that tiﬁeijfecognize’the'lady as thg'prqsecutrix. This
is an improvement made during trial from what was stated
earlier by him. The conduct of the prosecutrix in
passively accompanying the accused, as alleged by her and
by not raising any alram at the crowded places like bus
stands and buses would take out the case from the pale
of Section 11 of the OrdinanCe..Without any corroboration
of the statement of the prosecutrix it would also be
very diffieult to hold that it was not a case of
elopement but of abduction. The conviction of the
accused-appellant under Section ll-éf the Ordinance
phgreforg;.cannqt be'sus;aingd, |

6. The cqqplainanﬁ although agserts that the
abduchg'ﬂaS‘prqducgd before the Police by the wife of
the accused, he also a&mits-that.ip did n@t-happen in his
prgSencé.P}Wig; Sikandar Hayat who was entrusted with the -

investigation of the case by the Station House Officer on
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| Was produced
. 9.1.1980, claims tnat theprosecutrlﬁgby the wife

¢ of the accused frqm Multan and denies the suggestion
that shg was recovered by the Police. Aécording to
thé'prqsedutrix she was conétantly journeying from
Kamqke'tq Multan without any.gtéé%ggftgr her
abduction and that thereafter sheiispgnt two nights
in Mhl;an whgn she. was brqught by fhe wife of the
accused to the Policg‘Station Kamoke. Now, this
whole busingss wquld at ‘the most consume 3/4 days
from the time of start of her éliééédyéb&uction. Her
production befqrg the Policg waﬁltherefqre, on or
abdut']thqéégéé;}of January. BuF'shg was produced
before the Mg istrate for the recording of her

L statement under Sec;ion3164.CQd¢ of Criminal Procedure
on 9.1.1980 and. to the Lady Doctor for Medical
Examinatiqn,jStilk;§_§a§f¥%fé?;igéijfon,10;1;1980.
This delay on the . part of the Police and-'tgé‘

whereaboutgof the Prosecutrlh Jurln0 fhls perlon do T

( -

o

not stand explained. On the medical examlnatlon
wherein the girl was found by P.W.S,Dr,A.S.Qureshl,
to have'bgen subjec;ed to ngual intgrcqursg,no
"mark. of violence was seen by the witness on the‘
person of the girl. Hymen was found thick, ruptured
at several places and elastic..Vagina. admitted two
fingers and was loose. The correctness of the
® opinion given by the Medical Officer, -(-P. W.5) to the
effect. that the examinee was- hab1€q%+ to sexual
intercourse. would for this reason sgem_plau§ible;
The four swabs taken from vagina gf the girl and
sent;fpr Chemical examination Werg‘fqund stained
-~ with semen.
7 - The accused pleaded innocence in his
. statément'rgchded under Section 342 Code of Criminal
- Procedure and allgged that the prqséCutrix had
! S illicit relations with one’#fuklitar;. the son-in-law

of her uncle,Ghulam Rasool and that he had forbidden
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her and her father--Ghulgm Nahi frqm these activities.
'Ihe'prqsecutrix ahd_her.fathet}therefqre; according
to the‘accuSeq)were nursing grudge against him and
had him involved in a false case with the connivance
of . the lqcal Police. A further cause for nursing |
grudge was stated that one Hameed whqtis brother of
the'complainant abducted“qne Mst;Jamila daughter of
Shabir Ahmad in which case he helped the said
Shabir Ahmad who in his turn spoiled an eye of the
complainant. Although, the wife of the accused, D.W.1
has supported him in this centention no attempt was
made to eStablish any relatiqﬁship betweeh the
said Shabir Ahmad and the aecused in the cross-
examination of the P.Ws. The story Qf.cqmplainant
nursing grudge or having{égzizgﬁ'with the accused
/%%ere%%r%foﬁoes not seem releyant to the prosecution
of the accused by the complalnant
8. The learned counsel for the appellant
Ch.Muhammad Tofail Basraa, Advocate has assailed th
conV1ct10n of the accused on/number of grounds. His
main attack,agalnst the ‘same is that the prosecutlon
evidence brought before the Court was not sufficient
for proving the offence of Zina against the accused.
The learned cqunsel while rely;ng~qn Verse54 and 5
of Chapter XXIV (Al-Nooxr) of the holy Quran has
stressed that the minimum number of witnesses to prove
the'qffence'ofAthis sqrt cquld not be'leSS'than fqut
as isiﬁ%ﬁéﬁﬂéﬁfin'the'QUranic Injunctions undex
refereﬁce' According to learned ceunsel.the conyiction
merely~on the basis of. the ev;dence of the presecutrlx
therefore, cannot be.sustalned, When confronted with

Section 10 of the Ordinance,.wherxein it has been made
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fﬁfﬁfét}onary for the Court. to baae conyiction of
and award TaZLr to an accused charged for the offence
of Zina ox?zlnﬁvgi}riﬁyﬁr § on any evidence recogilzed
by general law in the absence of that which is
required for .the proof of the offence under Section
8 Qf tbe'ordinance; the“learned-counseltmade a verbal-

request . to_the Court to strike. down the said

prqyisio%ﬁvof law as repugnant to the'lnjunctiqns Qf
Islam.fgeforeimeeting the’queetion Qf the learned
- counsel on’ this point, I would like.tqﬂmentien here
that the Verses of Chapter XXIV quoted by the learned
cqunsel dq not pertain tq'the'qffence”pf Zina but
‘relate.to thefaccuSatiOn Qf hgngurable Womentby such
persons who do not bring four witnesses to substantiate
the’charge'(Kazif); What theflearned cqunsel should
havefreferred<t9 is the_lStthersean Chapter IV.
This Verse has been rendered into .English by
Marmaduke:Pickthall‘as under:n

"As for those of your women who are guilty
of lewdness, call. to thness four of you
agalnst them. And .if they test;fy

,(to the truth of the allegat;on) then

.conflne them to the houses unt;l death

 take them or (until) Allgh appoint for
them a vay (through_new 1eglslat10ny’

The quantity of evidence required te prove lewdness

by women: 4;ﬁalso—xxxxxx;~—requlred for the proof of
Zina liable touﬁadd. Without entgrlng'lntq,dlSCUSSIQn
on the permissibility of the award of Tazir in cases
Wherein the‘qffence'gf Zina dees not becqme'liable
to "Hadd"' for the lack Qf required ejidence'qr
.cqnfeSsion; thie centrqversy? during the hearing qf

an appeal under Section 2Q of the Ordinance cannot

be raised for the simple reason that, this Court,

while hearing these appeals, is nothing but a
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: creatur;c__s.of.the'..'st_:atute:itsglf which in thig case is the

Ordinance, The Court would, therefore, have no g
jurisdiction to enter into the examination of the

' Batie!
vires of the law wherefrom it derivei’jurisdiction.

The matter would be diffgrent in case é?‘ :
moved to this Court to exémine this law or a provision
thereqf in the exercise of its original jurisdictiqn
under Article 203-D of.;heﬁ%ﬁgﬁifﬁgggﬁl The

appellant or for the matter of that any citizen of

-

Pakistan is fully competent todﬁﬁéﬂé%;that‘jurisdiction
of the Court through a petition for declaring a law or
a provision of ‘law repugnant to Injunctions of Islam
but not undeEES}oceedlngs when the Court is seized with
the exercise of its appellate325;§g£pt10n3§onferred by
and under ;he Ordinance.

9. Ihg main g?idgncg in the instant case in
regard tq commission of offence Qf.Zina consists of the
statement fothg prqsecutrix Who'has,charged the
accused of having indulged in the seXualrintercoufse
with hgr on more than one Qccasiqns. This assertion of

the prosecutrix as. far as her being subjected to the

sexual-intercourse by a person is.concerned gets

. corroboration from the Medical Evidence, which has

been referred to above and which clearly establishes
that sexualrintercourse had been perfqrmgd on her
person within a short duration Qf.time prior to the
date of her examination. The vaginal swabs taken from
the prosecutrix were found by :the Chemical Examiner,aé'
per his-report,ae.Ex.P,F., staingd with humgn semen.
Whether, the accused is. connected with this sexual
1ntercourseypii)would need further corroboration
which in thls case is forthcoming from the fact that
the prosgcutrlx was produced before the Police by no
other person than the wife of the accused hiﬁself,

namely Mst.Azra Batool, D.W.1l.. Although this lady
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has yehemently denied haying hrought the girl to

thg quicg'Statiqq there seems mo reason to disbelieve
Sikandar Hayat, Assistant Suh Inspector, P.W.9 who has
positively asserted that the prosecutrix was"

brought to the Police,Station by the wif¢ of éhe
accusgd and that it was one or two days before the
prosecutrix was produced before the Magistrate for
recording of her statement under Sgction'164 Code of
Criminal Prchdure. The dgnial of Azra Batgql, D.W.1,
of this'allegapiqn would not be Very*much,qut of place
as she, being the wife of the accused, could not be
expected to depose against the interest of her husband.
But at ‘the same time it would stand to reason that on
finding her husband in compaiywith another woman she
woulﬁ:fry her level-best to get her marital ‘bed’rid .
of such an’ intruder- as thaﬁ;While 1 would not b;
inclined to believe the prosecutrix in that it was the
accused who had enticed her awggighe house of her
parents, I do find sufficient corroborative eyidence

of her statement regarding the commission of Zina by

the accuged with her in the fact that it was the wife

of the accusgd who brought her to Fhe Policg Sta;ion.
This coupled with the result of the medical examination
does not leave any reasonable doubt in the guilt of the
accused but whatever happened could not be said to be
without consent of the girl as it was not a case of
Zina Bil Jabar. The accused would be guilty of offence
undexr Section 10(2).

10, It has also been urged on behalf of the
appellant that delay of about two days in reporting
the'disappearance of the prosecutrix : to the Police

and a furthgr.dglay~thgreafter'causgd by the quice .
in getting the girl medically examined go unexplained
and Fhrq% much. doubt on ;hg'corrgcpngss of the

prosecution version of the case. A delay of two or
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11, | As a result of the above]diécussion,

more days in repqrting the occurrence'of this

sort to the Police is not uncommon in this County.

The natural wish and.%f%ﬁdeSire of.thé.parents,in such
events ‘as these usually are to make efforts. to traég
and recover the missing femangwithQuF_?hé g1ar¢'qfﬁ;
undesired publicity which such disappearance aqgifszy
entail. It is only when thesg efforggéfail thaﬁ

they resort to lodging a Report.witﬁééqlice; The

delay of ene or two days on the'partiéf;the-Police

to get the girl medically examined although

e TS 2

.deplora

;;iéZ},is not fatal to the prosecution in the

circumstances of the. instant case.. It.cannot be

said to have caused injustice to the accused.

the cqnvic;ion”qf_the accused under.Section 11 |
of the Ordinancefand the sentences-éwarded

thereunder argﬁset asidg. His cqnvictiqn undgr
Sgctibn'iO(B) of the Ordinance is>conygrt¢d to

one under Section 10(2) of the Ordinancejand the
sentence is rgduced to 7 years rigorous

imprisonment with 30 stripes. The appeal pértially

succeeds in the above terms.

Dated Islsmabad the
27th May, 1981.




