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JUDGMENT

SYED AFZAL HADIER, JUDGE:- Throtigh this Criminal
" Revision No.52/L of 2007 the petitioner Mst. Tahmina Asif has challenged
the order dated 21.09.2007 passed by learned Additional Sessions ’Ju‘dge',
sargodha. The case arose out of the crime report FIR No.430 dated
01.12.2005 registered with Police Station Cantt: Sargodha at 2.30 p.m. under
~ section 11 of Ordinance VII of 1979 on the written complaint of Zubeda
- Begum, mother of petitioner regarding an occurrence alleged to hav¢ taken
place on 26.11.2005 wherein it was- stated by the complainant that her
_ ‘ i » t Augustan -
~daughter, the petitioner, had been abducted by / and Aneel for the purpose
of zina. It was in this background that the petitioner, the alléged viciim of
abduction, moved an application before the learned Additional Sessions
- Judge, Sargodha requeéting that she may be declared as an approver and not
" an accused.
2. ‘The brief facts as given in the crime report are that the
Aw'ti STBED complainant’s daughtef Tehmina Asif, student of MBA went to her college
~ .
235

tendant . e e . . . .
,p,ds,?,i;f.ﬂsr;,::at 23@99, the morning in a privaté carrier Suzuki Carry Dabba bearing registered

fslamabad

N T7M 7740 A\thh:_ roloir an 26 11 2005 bt did not rPf.nr_n in the
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evening. She also discovered that the accused as well as the said carrier were
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not traceable. ‘Satfraz Ghauri and Saleem Ghauri residents of Jan 'Co‘lolny

Sa‘rgodha met ljer-and said that they had seen the accused Augustan and
'A'neel_ with abductee ;Tehmina in the said vehicle on the Qaiﬁchi .Mor'r
Lahoye Road. She made a donta_ct with the family members of the apcused
‘W.llxoi- promised .to restore Mst. Tehmina. The petitioner kept quiet for this
period on a’ccﬁunt of her ‘honopr and siﬁce the family m_erﬁbers'of the
- accused fiﬁally ir.efused to r_eturn Mst. Tehrgina, therefore, she Iodgéd a
complaint With ‘thé police. |
. 3. The petitipm%,.r then on 10.09.2007 mqyed_an applicationbe-f(_)rg
" the trial Court under section 337/338. of the Code .Of ﬁhe Crimina_l Préce(:;lurc
-for bei-ngvm'a'de an approvef.This application was rejected on 21.99.200?
. _a}ld hence this Revision. :The fac'ts narrafed ip a fathgr -l‘ongish application
are tha.t. the f)létitioner‘ then student 0f MBA, was residing in Jan Colon.y'
COIIege Road, Sargodha when she ﬁéed to go to her insﬁtut_e on the Suzulﬁ
"AWWESTBDCarry‘ Dabba be.aring' registratiqn No.LZM-7740 belonging to Augustan

s

¥ederal Shariat (Fgtoz and Aneel alias Aneelo Durmg this penod the accused enticed her Lo
Inlﬂmabpr‘ .

L

the belief that Augustan wants to marry her as he had alréady dworced

L
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hisjfirst wife Mst. Sarfeen.‘Thé accused took the petitiéner to Kalyar TOW'Il, '
lSargOdha where Qayyum Feroz, brother of Augustan, former member of
Cantonment Board, alsd verified the fact that the accused Augustan Feroz.
~ had di§0rced A.his wife. The said Feroze sFated thart he had to go to
Rawalpindi on 26.11.2005., Augustaﬁ: arid“ Aneei will escort her to

Rawalpindi where her Nikah will be perform'ed‘. Augustan Feroz with the

“help df Aneel alias Aneelo thén took the petitioner to Rawalpindi on
26.11.2005 frogl her house OQ the said'Suzqki éarriér. She stayed in a house |
in Tarici Abad and it was there that the acc-:used Augustan Feroi “got
’Signat-ures Qf petitioner on blank papers a?d stated that Nikah has been
pgrformed. Thereéftcr Augustan started living With the pc?itioner as her
thba{nd and had carnal access to her. Tﬁe petitioner and accused /—‘%u.gustan
Feroz weré arrested afterrcancellation of her pre—arrteslt bail application. The
petitioher was released on bail later on. Augustaﬁ Feroz was still in jai]l. On
- her r_elease on bail she was taken by Aneel and ngyum Faréz to house -
No0.46, ISa Nagér, Factory Area S_argodha, instead of taking her -:Fo the house
of Augustan Feroze. She lived there for one and a half year. There sh'clwas |

made dependent upon liquor and heroine. The petitioner time and again
. l;;i::‘{‘ . .

B 3
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| requestgd tlhem .to take her to the rhouse of Augustan Feroz but théy would
ﬁot oblige till she gave birth to a daughfer in the house of Emanual Masih.
They were reluctant to take her to the house of Augﬁstan Feroz. After the
birth of child when she insisfed upon going Fo the hquse of Augustan Feroz
soth Emanual and Anccl t-hreatened to get h(;,_r mot-her killed. Out of fearl I1he
petitioner suffered the agony. It was duriﬁg this period that she came 10
know that accused Augustan Feroz had not divorced his wife who was living
in his h-ouse‘.‘ According to Christian' religion second matriage during the
subsister_lcelof first marriage is not-.legal ah_d suph a marriage -amoun}s to -
| Ziﬁa. [n the meantime mother of the petitioner had died and shé went there
:for condolence aﬁd taking advamage of preﬁse.nce of number of persons, she
| wént to the -house of accused Augustan Feroz where she found the firsf wife
Mst. Sarfeen was living with herl children. After satisfying herself ( about the
existence of firgt wife of Augustaﬁ:), the‘petitioner_ then filed application
:undler' section .‘337/338 with the praye::r that lshe be‘ declared an épproverlas
* her life had bgen ruined.

After going through the contents of the application and the

€etifipugned order dag@dr21.09.2007, I asked learned counsel for the petitioher
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- ’t(? satisfy me firstly O,H the point that the impugned order suffered ffom a
man.i'fest i.]legrality which might as Wel-l atfract the exercise of diséretion
through revisional powers .of this Court with the object of removing the
Fllegality.
5. During the course of ‘argum_enis section 337 as well as sectionl |

338 of the Code of Criminal Procedure, article 16 of Qan_un—e-Shahadat |
Order, 1984 and sections 5 and 8 of Ordinance VII of 1979 weré read and

 considered. The reason for perusing these_prgvision arose because wﬁenever
1n a 'case the offen.ce is ‘punishab'lc with Hadd or Qisas,..the evidence of z_lln
accomplice would be inadmissible; b), the evidence Of. an accompliée wguld |
be admissible inyr in cases relating to Tazir; ¢) ‘tendering pardon to an
aQCOmplice, as contemplated in proviso to sub-section (1) _o.f secﬁon 337 of
the Code of Criminal Procedure, is permiséible except when a. persion 'is
involved iﬁ an offence relating to hmt.?r qatl and .the‘pg‘rmission of the
_victim or the heirs of the victim as the case may be, has not been ob;ained
“and d) revisioﬁal jun’sdictjop would be exef;:ised where the purpose of law',
as envis.ag'ed in section 337 or 338 of the Code of Criminal Procedure, has

" been defeated.
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6. It mi‘ght as well be‘ stated z%t the 6utsét that thc learnéd trial B
| '.Court'forrr'ially charged the accused, respo'ndeﬁt- in 'this. case‘:. on 24.07.20()5_ |
under éec‘:'t-i.or'lhlo(2) ;jf -Or'di.nance 'V'I[ of i9’79 wiﬁﬁph .re_z%ds as 'follb_wsi; :

- 42) ;Vhoever commits Zina l_iz_tble to- Tazir shjall b'-e punishéd’
with rigorous imprisonment for ‘a' temi whli‘ch njéxy extend to ten

years and with whipping numbering thirty sfripeé, and shall also :

" be liable td fine”.

It therefore clearly means that the maximum punishment that could be =

”~

awarded to the accused respondent in this case, if the prosecution succeeds

in -Ic')iiojcurihg'b_est possible evideﬁce to secufé a verdict. of guilt fro‘r‘ln th'é:trila]- B
Court, is ten years Wthh punishmeﬁt 1s ng_lsrded as Tazir dnd' not_H_-a‘dd'l The
'p'um'élhment provided under séction 5 _Of Ordinéh;:e,' YII'Qf .-:]_979 in casg_ of
Zina liabl—t_a.to qud is stoqing to death at a bubli_c place if Fhé a.ccused_ is a

~ Mohsin and one hundred stripes otherwise.

7_ 7 L .It thleref.org ap'pea'rls that punishm:ent 'u'nder_l segtion .10(2)- 15 "

'I"éi'zir and not Hadd. Learned trial C(_)'lurt wflile reject.ing the a‘pplic‘ati.(;n Came "

to "t_he‘ coznclusioh tﬁat a) the petitione.r-a.nd accused pafty'are in{rolved_in 7
~ civil and -crimli'nal litigatibn aﬁd it would causé hardship and lcgal

:'omplications if petitioner was made appfdver and b) the appliggtion has not . -
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\ . ‘been n}OYéd as “gn'.visaged and ci)ntei'.nplétéd in Sectiqn 33$Cr.P;C.”. A .
peruséi of section 338 sHows that discretion 1s vésfed in the COl‘].l"[ t_o teﬁder
pafdon ~at any time béfore judgment 1s paséed, withia view o obtéinigg :
duri'ng? the trial thé e-vid_e-nc.e of ,aI-ly ‘person sﬁpposéd to haye been diréctly' or .
indireglt']y éonce?’ned iﬁ, or privy to, any such 0ff¢nce. The reStraint, as

AT alreadjr stated is, where the offence relates to Qatl or hurt withut the

~permission of the victim or heirs of the victim as the case may be.

8. - Itis evidept frlt)m the facts and cir'cumSténcgs. of thils case that |
- petitioner .is directly involved in the off'éhce':'o_f Zina and she _@an pyovide b.est-
‘ possiltjnle ‘f%,vidence pa_rticu.larl‘y when on hef showin.g she has given .birth'to a’
: _chﬂd :«;:)ut 0f her ter.pporary union with acqued Augustan Feroiz. The q'u'esti(.)n'
,. of pref}(jiing litigation is in no way' a bar to th;a é§ercise of jurisdiétion by the
 trial Court. The quest.ion simpiy is whethef by granting pardoln‘_w_orth.while

evide;nce could be procured? The answer is .in the affirmative.. On the = -

q 'ueStlion raised during argﬁment's whether p%.qdon can‘ Be gran_ted- In a cése ‘

triable under HadOod Laws it would be instmétivé to updertake a re;Vi_ev@' of

‘ __certain Preéedents in orde; to»appréciz?te the poi‘n.ts in the CONntroversy. -ln‘ihe :
ygn case l)f Asif Ali Zargiari \:feréus The State reportéd as KLR 1l9.92, Cr‘. Cases

= .
. . o w,;,,ﬁ. . _ o _ Wh
Sup -n?a’nq/} . ) | ' B | ‘

Peaera. Jnar_iat Gewrt
Ialnmabad



540;.a4Division Bench of the Sindh -High Gourt held that the provisions of
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r-'SectiVOd 337 and 339 of the Code of Crimiﬂal P-r(s_ce(l].ure .have'-n(l)t- been |
déclaréd rt_lapug'nlar.lt to the Inju’nctions Qf fs]am in ’e.n'girf:ty. These fprOV.i.sions
were found in the',c.ase of FederaFibn of Pakistéh Vefsﬁs Gul Hz-issan‘ Khan, |
"':rep':c.i:rte.q a‘_-ls:ﬂPLD-'ll 989 SC 633, to b§ against the Injurllctic;n-s of Islam only tg
~'the ie)‘ﬂ:.elfl't. that they permitted gréjlt of_pardo.n 1;0 an offender Witho_ilt - |

- permission of the victim in case of hurt or murder. Therefore, in cases other

. than hurt and murder the right of State to grant pardon was not affected. "

5 9_' : - -Reli.ﬁnéé can aIS(:) be placed on the cas‘f: of Haidfar Huséaig & other§
.'V-ersu.-s Go‘\}grmﬂne-nt of Pakistan &others -rle-port;ad as -I”LD-19491 FSC" 11379', in .
;ﬁvhich it.jv:v‘as held that tendering p‘ardon“to Ia perr:son. in case of Ta‘zil-" 1s
permiss.ible.l The reason advgnqéd was_‘tha-t‘ Tazir can-bewai\.zed. by the': :
Ruler; legislature Ior a Jﬁdge if ;16 deems it necésséry but noksu'ch_ lai?ty is; o
p_ermissib]e in .Hadd. 1t ‘was furt_hef fou_n.d 't'hat delay 'migh_tr a;s \.vel'} drop"a' o
I;Ie_ldd.butldelllaly‘ -\y(.)uld nlot affect a Tazir. In s_(:)‘ faf as Vthe .pa%dc:)r}_ iof‘-"z’m |
accomplicg ihr a .m'a.ttclar of Tazir_is concernéd it 1s -pe_rmissible Whén Tazif '

.- Irelafes té righté_ of Allah, but if Tazirrel?tes 0 the rights of in'divi-(:iyal ‘likev

murder or hurt‘then. arbitrary grant of pardon would not be permissible. It

it ‘ . ' St
U IR . . . Gl
R - : CLEREETRRS e
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therefore follows that in a case tried under section 10(2) of Ordinance VII of
' 1979 rights of Allah preponderate-and the rights of indiyiduals are relégated
-to the secondary position.
@;mm war or ﬂO. In the case of Federation of Pakistan Versus Muhammad Shafi
2@%‘”‘* d *“’ga

% Muhammadi reported as 1994 SCMR 932 at page 041 it was held that the

evidence of an accomplice is not admissible at all in case of an offence

L

~ punishable with Hadd and Qisas. However in case of offence which, entails
punishment of Tazir his testimony is admissible and can furnish basis for -

conviction if there was corroboration on material particulars.
1. Atticle 16 of the Qanun-e-Shahadat Order, 1984 states: *

“An accomplice shall be "competent witness against an accused
person, except in the case of an offence punishable with Hadd
and a conviction is- not- illegal because it proceeds upon the

uncorroborated testimony of an accomplice.”

12. - Even here the bar is an offence punishable with Hadd but in the
case of an offence punishable with Tazir the court is competent to exercise

‘its discretion. The condition of “any offence punishable with imprisonment

L

'which may extend to ten years” as contemplated by section 227(1) of the

wra
e

Gode of Criminal Procedure does not violate -the punishment prescribed
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}Jnder section 10(2) of Ordinance VII of 1979. The exception of Hadd has
been pr.esc.ribe'd because the quantity, quality and made of proof olea.dd

from a Tazir.

13. The question of prejudice may also arise at this stage in the
sense that if petitioner is granted relief she becomes a potential witness

against the accused and the accused might suffer. Prejudice however should.

. ' ' . ) i - . .’/-. .
not be presumed for the reason that, as discussed above, the purpose of .

- granting pgrdon is‘to secpr¢ evidence in the larggr interest of jurslicg and ~
Jjustice is :not how the accused would view it but justice is to be administére(_i'
keeping ip view and ti1e offence complained of and secogdly article’ 16 of
Qanun—e—Shahadat, 1984 merely declares that_ the evidence of an accomplicé‘
is admissible and any conviction based upon such. evidence shall, on that
séore,:not bé calledl illegal. The third point to. be képt in min(j is that
illustratioh b) of article 129 of Qanun-e-Shahadat:is also part_ of th‘is very law.
and under this article it has beenlstated _that the court may preéUme that an
accomplice is unworthy of crédit, unléss he is corroborated 1n material

particulars. It is by now well settled prinéiple of law that the Court will not

accept the uncorroborated testimony of an accomplice. In this view of the



-, | | L ‘ /--‘ |
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& matter the accused should not worry because the Court is not going to
convict him if the testimony of an accomplice remains uncorroborated. The
mere fact that evidence of an accomplice is admissible does not mean thatit

5:'.‘.; _...:::‘) — ﬁ:-‘;; (.
CHE R TR : . C e . : T
gﬁi &\ 1y }g shall be acceptable to the judicial mind. However the possibility, that even

an uncorroborated statement of an accomplice may become basis of
conviction, should be available in law because the facts and circumstance of

: e a)
a particular case may warrant such a situation. ‘ S

14. 'Lea-rned‘counsel for the State iook up the pesition that the
'petitioher has taken almest two years to move zil:iplicatien under sectionl
337./338 of the Ccide of (iriminzil Procedure. The objection would'-have been
velid had it been a cese of 'Hadd becauselaccording to principies of Islamic

| jurisprudence delay can cause the Hadd te be dropped but that is riot the case
iaiith Tazir. Merever it is net evid-ent from reeord that the entire evidence has
been recorded. In fact jurisdiction under section 33_8 can be exereised at any

~stage of tlie trial. The jurisdiction inust tie exeicised before judgment‘ is
passed. It means that ihe element of delay s_taiid covered by the wor(_ls‘ “At

any time before the judgment is passed.” Further the trial Court has observed

" AYTESTED

Padoral Shsriat Caurt
Ialsmabad

that the parties were entangled in civil and criminal litigation.and on this -
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'slcore. alsp the element of de'lay is n.ot‘a substgntia] ob_iegtion. The purpose:
behind grant of pardon is to secure evidence. It carﬁe to the knowledge of the
petitioner “only.at the time of death of her mother that the first marriage of
accused Augustan was .,still subsisting and thelrefo're tﬁe objection regarding

delay in filing of application by petitioner is not at ail consequential.

15, It was also contended by learned counsel for the State that the

-

application moved by petitioner is no-t tenable in law because it has riot been
moved by fhe officer in charge of the prosecution in the district as visualized
by sub sectim'l (1) of sectign 337-70f the Code of Criminal Procedure. .The
argument is not valid because s'ectipn 337 and section 338 cover two
differenlt situations altogether. Seétidn 337 facilitates the officer incharge of
- the proéecution in the district to- petition to “the trial Court for securing
pardon to an accused because the investigation ‘and prosecuti(l)n branch has
been able to get direct evidence in a given case. But all the trials are not
based u’pﬁn crimé report registered as F.I.Rs. Trials can bc?‘initiated on a
private complaint being moved inl a court of competent ju;isdiction. There is
a third mode of taking cognizance under section 190 of the Code when

“ upon information received from any person other than a police officer, or




@
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" upon his own knowledge or suspicion, that such offence has been committed .
the Coﬁrt can in;’tiate proceedings. Section 338 thgrefore would cover cases
when “evidence of any person éupposéd to ha-ve been directly or ind'irectly‘
; conceifned in, blj privy to, any such‘offence” has to be secured.'Thg present

=% . petition is under the circumstances fully covered by the language of section

338 when the evidence of ariy person may be required without refclarence"to o

AN

=
the officer-in-charge of the prosecution of the district. It may be a case

 initiated on police report or otherwise.

16. | ['am therefofe, of the view that the application of the petitioner
has not been cﬁnsidered on the touqhstone of section' 328 of the Code of
Criminal Procedure. The trial Court c‘iid‘not e?('ercise jurisdiction vesting
under law properly and for the purpoSe-identified.in the section. It also faile d
to infer the logical cénclusion from the facts of case as a\}ailable on the
record. Considérations beydnd Fhe facts narrated in the p.etitionl were
consid‘ered_in order to reject the request of rthe petitioner for grant Qf pérdon_.
_'.-The purpose behind incorporating s"éction 338 is to secure the ends of
justice. This jurisdic;idp h‘as been _cqnferred with the object of‘ exerci’sing it

as and when occasion arises. Of course the discretion has to be used
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. Judiciously but it should not be withheld to close the door of evidence

flowing in the trial.

z
i,

PR

17. ~In view of what has been discussed above I would set aside the

2 | 4) 2 f |
S AN £
\?g%, Kz Ofder dated 21 09 2007 passed by learned Additional Sessions Judge,

5 FEDERAL SHARIAT COURT \«! /f
o

dated 10.09.2007 for grant. of pafdon under section 338 of the Code of
Criminaj Procedure. The trial Court should proceed with the trial and try to
complete it written a period of four months under intimation to the Registrar
* of this Court.
JUSTICE SYED AFZAL HAIDER

Announced in Open Court
on_23.5.2008 at Islamabad

Mujeeb ur Rehman
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