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JUDGMENT:
Justice Syed Afzal Haider, Judge:

This

appeal

IS

directed against the judgment dated 20.05.2006 passed by

Additional Sessions Judge, Faisalabad whereby Nsir Hussain

appellant has been convicted under Section 302(b) of Pakistan

Penal Code and· sentenced to life imprisonment with direction

to pay compensation of Rs.50,0001- to the legal heirs of the
1lJ-. .

./

deceased and in default thereof to undergo further six months

simple imprisonment. He has further been convicted under

Section 12 of the Offence of Zina (Enforcement of Hudood)

Ordinance,

1979 and sentenced to

ten

years

ngorous

imprisonment with fine of Rs.lO,OOOI- or in default whereof to

further undergo

SIX

months simple imprisonment. Both the

sentenli:es were ordered to run consecutively with benefit of

Section 382-B of the Code of Criminal Procedure.

2.

The prosecution story as unfolded from the complaint

Ex.PF submitted by complainant Muhammad Yousaf, PW.6, is
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that on 10.06.2005 at about 7 .00 a.l11, hi s son Qaiser Abbas

aged 7/'6 years went out of hi s hou se for playing but did not

return .till 9.00 a.l11, upon wh ich the co mplainant got worried

and started his search alongwith Zafar Iqbal .and Bashir Ahmad

PWs. At about 4.15 p.m , they reached in th e sugar-ca ne crop of

one Abdul Ghan i GhU11l111 an where they found the dead body of

/(;'.
-/

Qaiser Abbas in naked condition and hi s shalwar and shirt were

ly ing nearby. Foam was coming from hi s mouth. bluish marks

•

were presen t on his neck while blood and stool was found aLit

of the anus. The complainan t further all eged that so me

unknown accused after committing sodomy, murdered his son

by strangulatin g.

3.

As a consequence of this incid en t, Crime Report bearing

number 524/2005 was got regi stered on 10.06.2005 with Police

Station Chak Jhlllma, Distri ct Faisalabad under Section

302/377 of the Pakistan Penal Code and under Section 12 of the

Offence of Zina (Enforcement of Hudood) Ordinance, 1979.
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Police investigation ensued .thereafter. PW.ll Muhammad

Khalid S.UI.O investigated the case. He recorded the statement

of complainant EX.PF on the basis of which F.l.R EX.PFIl was

•

registered. He inspected the place of occunence, examined the

dead body, prepared injury statement EX.PB and inquest report

Ex.PC of the deceased. He prepared rough site plan of the place

. /.

~

of .occurrence Ex.PK. He dispatched the dead body for post-

mortem examination to Civil Hospital, Chak Jhurnra under the

escort of Muhammad Idris Constable. He did not take into

possession any thing from the place of occurrence. He recorded

the statements of the PWs under Section 161 of the Code of

Criminal Procedure. He got prepared scaled site plan

III

duplicate EX .PD and EX.PDf1 from Patwari Halqa. He took into

possession the last worn clothes i.e. shalwar P.l and Qameez

P.2 of the deceased at the spot through recovery memo Ex.PE.

He prepared Fard identification of the place of occurrence

Ex.Pl. The accused was arrested on 27.06.200S. On 30.06.200S
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sil ver ring P.3 was recovered frolll the accused on his pointation

whi ch was taken into possession by th e 1. 0. through recovery

memn Ex. PA. He prepared Fard Shanakhat EX. PH of said sil ver

ring. He prepared rough site plan of place of occurrence Ex .PM.

O n 17 .06.2005 he reco rded the statements of Mujahid and Said

PWs rega rd ing the ex tra judicial confession of the accused . On
1)\.

,/

11.06.2005 Idris Constabl e handed over to him the copy of

post-mortem report and sealed envelope containing swabs and

he handed over the said sealed envelope of swabs to the

Moharrer on the saille day. The 1.0 recorded the state ments of

PWs under Section 161 of the Code of Criminal Procedure. The

S. H.O submitted report under Section 173 of the Code of

Criminal Procedure in the trial C01ll1 on 06.07.2005 req uiring

the accused to face trial. The learned tri al Court frailled charge

again st the accused on 07.03.2006 under Section 12 of the

Offence of Zi na (Enforce ment of Hudood) Ordinance. 1979.

under Secti()l1s 377,302 and 4 12 of the Pakistan Penal Code.

•
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4.

The prosecuti o n

III

support of its case produced I I

witnesses. The gist of the prosecution wi tnesses is as und er:-

(i)

PW.l Doctor Liaqat Ali had conducted post-

mortem exam in ation

011

the dead body of Qaiser

Abbas deceased and observed the following
~

IIlJures:,

1.

A contusion mark 3 cm x Y2 cm on right side
of neck middl e part.

2.

A contusion I Y2 cm x Y2 cm on right side of
neck middle part.

3.

An abrasion 1,4 cm x 1,4 cm below left side of
c hin outer to injury No.2.

4.

A contusion 9 cm x 1 cm on left side of neck
starting from angle of left jaw obliquely
outwards

and

downwards

upto

supra-

clavicular region.
5.

A co ntus ion 4 cm x Y2 cm

011

left cheek

starting hoi11 lobule of left ear towards
midd le of left cheek.
6.

An abrasion 2 em x Y2 cm on peripheral part
of pinna of left ear middle part.

7.

Swelling of pinna left ear was present.

/

.
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Faecal material was COlTlll1g out of anal
sphincter which was lax. Tin head abrasion all
around the anal sphincter were present which was
congested and mild degree anal prolapse was
present. Three swabs (perianal , anal, and rectal)
were taken , sealed in a phial, signed, stamped and
handed over to above mentioned police co nstable
for Chemical Exam in er Punjab , Lahore.

16'.

The do'ctor gave his opinion as under:
"The cause of death in this

'/

cas~

was asphyx ia due

to pressure on air passages (Trachea) and blood
vessels of neck by injuries of neck No. J. 2 and 4
wh ich were suffici ent to cause death in an ord inary
course of nature. Injuries Nos. 3. 5. 6 and 7 were
Shujjah Khafeefa. Three swabs (Prianal. ana l and
rectal ) were taken, sealed in a phial. signed,
stamped alongwith shirt and shalwar whi ch were
also sealed in an envelope. signed, stamped and
handed over

10

above mention ed police co nstable

fo r Chemical Examiner Punjab and Serologist
Government of Punjab Lahore for semen analysis
and grouping.
The probable time that elapsed between
injuries and death was within a few minutes or so
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and between death and post-mortem was within 48
hours."
(ii)

PW.2 Muhammad Tahir Patwari Halqa deposed
about preparation of scaled site plans in duplicate
of the place of occurrence Ex .PD and Ex.PDfl.

(iii)

PW.3 Muhammad Idris Constable deposed that on
11.06.2005 he escorted the dead body of Qaiser
Abbas to the mortuary of T.H.Q. Hospital Chak

fu-.
Jhumra. He stated that after the post mortem' /
examination the Medical Officer handed over to
him the last worn clothes i.e. Shalwar P.I and
Qameez P.2 of the deceased, a sealed phial P.3,
envelope P.4 and a sealed tin which he produced
before the l.0. who took the same into possession
through memo Ex.PE.
(iv)

PW.4 Liaqat Ali constable deposed that on
26.06.2005 Zulfiqar Moharrir handed him over the
last worn clothes of the deceased Qaiser, an
envelope and a parcel which he delivered intact in
the officer of the Chemical Ex.aminer, Lahore on
28.06.2005.

(v)

PW.5 Zulfiqar Ali MoharrerfConstable deposed
that on 11.06.2005 the l.0. handed him over one
sealed envelope and last worn clothes of the
deceased for placement in Malkhana and on
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26 .06.2005 he handed over the parcel to Liaqat Ali
Constable for its delivery in the Offi ce of
Chemi cal Examiner, Lahore.
(v i)· PW.6 Muhammad Yousaf complainant reiterated
the story as nanated by him in complaint Ex.PF.
(v ii) PW.7

Zafar Iqbal, broth er of Qai ser Abbas

deceased, supported the version of co mplainant
PW.6.

(v iii ) PW.8 Ghu lam Shabbir is th e witness of last seen

fr-.
evidence. He deposed that on 10.06.2005 at about' /
717 .30 a.m, Nas ir accu sed alongwith Qaiser Abbas
deceased

came

to

his

shop

and

purchased

PAUPER fo r Rs.5/(ix)

PW.9 All ah D itta deposed that he acco mpan ied the
dead body to the mortuary and identified the dead
body of Qaiser Abbas before the postmorte m on
11.06.2005.

(x)

PW.IO Said Ahmad depo sed that Nasir Hussain
accused co nfessed before him that he took Qa isa r
Abbas deceased to Sugarcane crop. whe re he
co mmitted

sodomy

with

him

and

thereafter

strangulated him.
(x i)

PW.l1 Muhammad Kllalid, Sub lnspector, had
investigated the ca:;e. whose role has already been
referred to Paragraph :1 of this judgmenl.
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5.

The

prosecution

closed

its

case

on

20.05.2006,

whereafter, statement of Nas ir Hussain accused was recorded

under Section 342 of the Code of Criminal Procedure. The

accused denied the allegations leveled against him and stated in

answer to question No. 10 as follow s:

.

ft-. .

"The case is false. I have been falsely impli cated in
this case by the police in connivance with the
complainant party due to suspicion. There is no
eye-witness of the occurrence and the 1.0 has
fabricated

the

ev idence

of

Extra

Judicial

Confession in order to strengthen the prosecution
case, Initially four other boys namely Muhammad
Zaman, Amer and Muhammad Akram etc. but for
the reasons best known to the 1.0 and the
complainant party all the said suspect persons
except myself were let off by the 1.0. The PWs are
close related to the deceased . They have depo sed
falsely being closely related to the deceased and
the complainant."
6.

We have seen the record of this case and also perused the

deposition of the witnesses. During the process of scanning the

evidence the fo llowing obstinate questions assailed the mind:-

/
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(i)

PW: 10, Said Ahmed is a witness before whom the
extra judicial

confession was

made

by

the

appellant. Said Ahmed is neither a Lamberdar nor
a Chowkidar of the village; he is neither an elected
Nazim of the locality nor an elected representative
of the village; he is neither head of the clan nor
even a landlord of co nsequence. He is no bod y in
16'•
•

the sense that he could be helpful to the appellant /'
either to soften the reaction of bereaved fam il y or
be in a position to inl1uence Investigating Officer.
Why should the appellant select this witness for
extra judicial confess ion? In cross-examination the
wi tness stated that his statement was recorded the
day the extra judicial co nfession was made before
him and he claims to have "g0t recorded in my
statement that Qaisar Abbas deceased wa s with
him

and

they

purchased

Papers" .

He

was

confronted with hi s prevIous statement Ex.DC
wherein it was not so recorded. This witness
according to his own showing is closely related to
the complainant.
Oi)

The other intriguing aspect of thi s extra judicial
confession is that it was made in the Baithak of
Mujahid, of course when Mujahid was also present
because the witness stated that the "accused told
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us" . This person, apparently an independent
witness, has neither joined po li ce investi gation nor
he came forward to take the Court in co nfidence.
We do not know whether such a person exists at
all. We confronted learned Counsel for the State
whether the uncorroborated weak ev idence of extra
judicial co nfession, not divul ged by the witness
during police investigation co uld be reli ed upon to

"'../.

sustain senten ce of life imprisonment? But we did
not receive any convincing explanation.
(iii )

Is it fair to accept the testimony of PW. 8 Ghu lam
Shabbir on the question of the deceased being last
seen with the appellant? This witness stated that
"on 10.06.2005 Nasir accused present in Court at
the shop at about 717.30 a.m. and purchased
PAUPER for Rs.5/-. [ saw Qais<)r Abbas with him.
Later on police called me and 1 told the police that
accused Nas ir has purchased PAUPER from my
shop and he was a cco mpani ed by the deceased".
But when this wit.ness was co nfronted with hi s
previous statement Ex .DA it was found that it was
not so recorded. Such contrivances by way of extra
judicial confession and the episode of last seen
may be placed on file by the prosecution but it is
not possible for us to ever c0!1sider this type of
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stratagem. Last seen ev idence has to be accepted
with

great

care

and

It

caution.

must

be

incompatible with the innocence of the accused.
The chain of events should be convincing and
leading to the irres istible inference that the accused
was really invo lved
possibilities

should

In

be

the crime. All other
excluded

except the

conclusion of guilt. In the case under consideration
R5>.

the In ves tigating Officer PW.Il stated that no one '"
told him that deceased was seen accompanied the
accused.
(iv)

We told the learned Counsel for the State that the
best possible ev idence to clinch the case was
semen grouping. Three swabs, (Perianal , anal and
rectal) were taken by the doctor, PW.I
11.06.2005
examination,

and

handed over

analysis

and

to

on

police for

groupll1g

by

the

Chemical Examiner, as noted on the first page of
the Post Mortem Report. The appellant was
arrested on 27.06.2005 i.e. eleven days after the
contaminated swabs were sent fo r examination.
Why has not the result of grouping of semen found
on the swabs under question and the group of
semen of the appellant been produced in Court?
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The learned State Counsel was not able to answer
this question either.
(v)

The medical expert, PW.l, after examll1ll1g the
dead body, its condition and external appearance
stated that "the probable time that elapsed between
injuries and death was within a few minutes or so
and between death and postmOitem was with in 48

f?J\.
hours". The post mortem was conducted on -./.
I J .06.2005 at 8.00 a.m. It, th erefore, means that
the death took place on 09.06.2005 at about 8.00
a.m. or thereafter. The prosecution case is that the
boy left the hOllse at 7.00 a.m. on 10.06.2005.
There is a marked difference of 24 hours between
what is stated ora ll y and what is established by
unimpeachable evidence of the medical doctor
produced by prosecution itself. Human being may
suppress the truth but the dead body does not tell
lies. The laws of decomposition process etc. give a
suffi ciently accurate picture of the duration. The
learned Counsel for the State has not ab le to give
satisfactory reply to this glaring con tradiction
between the two sources of prosecution story. In
fac t the oral testimony of complainant is not
cOlToborated by medical evidence. The prosecution
did not opt to challenge medical evidence.
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7.

the learned Coun sel for th e State however maintained

that a yo ung boy of tender age has been mLlrdered after being

subj ected to sodomy. We are conscious of this fact but that does

not mean that the life of a juvenil e suspect be wasted without

proof. The trad ition of the Hol y Prophet (Peace be upon Him) is

very clear in such a situation. The judges are required to stop

.

10'.
the moment doubts creep

111.

The nature of the evidence

produced by the prosecution does not at all inspire confidence.

Principle governing th e assess ment of circu mstantial ev idence

IS

that it must be of a natme which does not admi t any

conclusion other than that of guilt. If the circumstances are

capable of so me other explanation then they cannot fo rm the

bas is of conviction. This

IS

an age old and time honoured

principle and has stood the test of time.

8.

In this' vIew of the matter it is not safe to maintain

conviction and sentence awarded to the appellant. The

appellant. as a consequence of the nature of evidence produced

/
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by the 'prosecution party. has justifiabl y earned benefit of doubt.

As a result of what has been stated above we accept the

Criminal Appeal NO.13S/L/2006 11Ied by the appellant and

thereby set aside the judgment recorded by learned Additional

Sessions Judge,. Faisalabad, on 20.05 .2006,

111

Sessions Case

No.48-7 of 2005 and Sessions Trial NO.7 -7 of 2006 cOllvicting

the appellant under Section 302 (b) of Pakistan Penal Code and

Section 12 of the Offence of Zina (Enforcement of Hudood)

Ordinance VII of 1979 and se ntencing him to vanous

punishments. as indicated in the opening paragraph of this

judgment. The appellant shall be set at liberty unless required in

any other case.

Justice Syed Afzal Haider

/.Jv,

'J..'

7t 50 ""

Justice Muhan1qlad Zatar YaslJ1
Dated Lahare 'he
2"" ialllwrv. 2009
M. llllr(// , B/wtti/*

Fit for reporting

Justice Syed Afzal Haider

