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12. The finding of acquittal is amply supported by cogent reasons and relevant 

circumstances. No reliable evidence was produced by the appellant support of 

his contention. Examination of just one witness whose evidence, is not even 

consistent or confidence inspiring, is not sufficient to discharge the onus laid on 

the appellant. No Nikah Khwan or any respectable 'person from the family has 

been produced. The for marriage was set up after an extremely long period. 

The malice on the part of the appellant is quite obvious and manifest from this 

circumstance as well, .malre that the same was made after the appellants and 

respondents got married and had settled in life. Ulterior motive is also quite 

apparent because even if the respondents No.1 & 2, i.e. Mst. Siani and 

Muhammad Afzal are convicted the marriage in between them will not 

also 
automatically stand dissolved. The question of legitimacy of two children/crop up. 

Section 341 of Mullah's book unambiguously provides that question oflegitimacy 

may be presumed- from the circumstances from which a marriage itself between 

parents may be presumed. The subject of the Islamic Law is to respect 

safeguard the legitimacy of a child. It should not be disputed or made doubtful at 

the instance of a person who wants to satisfy his personal vendetta against the 

mother as in the instant case. In support of this view we are fOdified with 

observation made in illuminating judgment of Hon'ble Supreme Court, Rehmat 

Khan and 3 others .. Vs .. Rehmat Khan and other reported in PLD 1991 S.C - 275. 

13. Muslim Family Laws Ordinance came in force in 1961. Any marriage 

after its enforcement if not registered cannot be readily, accepted as a valid 

marriage. The mere fact ty.at the suit for dissolution of marriage on behalf of 

respondent No.1 was dismissed cannot in any manner confer, any right on the 

appellant to claim himself to be husband of Mst. Siani, respondent No.1. 

14. Examining the relationship of man and wife in between the parties by 

keeping in view the provision of section 274 of the Muslim Family Laws 

Ordinance, we find that the marriage even if had been through 

guardians stood repudiated on exercise of option of puberty by Mst. Siani. It is 
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admitted position that the marriage was never consumated. · Mst. Siani neither 

admitted her marriage nor accepted or ratified the same. Under I~lamic Law she 

has a right to exercise her option after attaining puberty or coming to the age of 

majority. The option can be exercised expressly or may even be iIuerred from her 

as ' 
. , 

submitting to the husband. The principle of law unambiguously tgathered from the 

various provisions on ~he subject is that marriage of a minor girl.Js subject to her 

ratification. There is no express exercise of option in favour of ~arriage by Mst. 

. . 
Siani becaus..e she never joined the appellant as her husband. Neither the same has 

been exercised even impliedly because she never submitted herself . for 
• J .~ ' ; ' ! . ': . 

cohabitation, rather on the contrary she filed a suit seeking declaration that she 

was not wedded wife of the appellant. The very filing of a suit in a way is an 

exercise of option of puberty against the existence of marriage. ~n this behalf we 

are fortified by the dictum laid down in Muhammad Bakhsh .. }ls ... Crown and 

others, PLD 1950 Lahore page 203; 

15. It is true that before enforcement of Muslim Family Law Ordinance it was 

permissible for the guardian to contract marriage of their minor children ' may be 

girl or boy. But in case such marriage is not owned or accepted by either party 

especially the wife, the law as well as equity should lean in favour\of the wife. 

The validity of marriage will be accepted only if it is proved beyond doubt that 

the wife has accepted the marriage. In the present case what to speak of according 

consent, the wife expressly denied the factum of marriage and had even recourse 

to the court oflaw. Mere fact that the suit for dissolution of marriage ofMst. Sia~ \ 

was dismissed in default o~iexparte . decree has been obtained, would 'not by itself 

confer any right on the appellant if it' is proved that no such marriage ever took 

~ place. 

16. The criminal court trying an offence when came to the cOnclusion on the 

basis of evidence that existence of a marriage performed during minority, ' has not 

been proved, the benefit will invariably accrue to the wife, she being accused. In 
. . 

crimina] case the onus always lies on the prosecution to prove the facts in issue 
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and that never shifts to the accused. Mere fact that suit for declaration filed by the 

wife is dismissed in default or that an exparte decree for restitution of conjugal 

rights had been obtained, carmot be treated sufficient to record or warrant 

conviction under Hudood Laws. Islamic Law requires very 'strict proof for 

adultery, which is totally lacking in the present case. Convicting 'the respondent 

for adultery will amount to declare the two children asm~gitimate. 

17. Keeping in view the above discussion and the guideline as detailed above, 

the appellant. has miserably failed to prove the guilt of the respondents. 

Consequently the acquittal in favour of respondents No.1 ' and 2 is not only 

unexceptionable but is also just and equitable. The appeal fails and is hereby 

dismissed. 

Islamabad, the 
S'eptember, 15, 2003. 
F.TQj(* 

( Zafar Pasha Chaudhry· ) 

Jp!/ 
( S. A. Rabbani )1 

Judge 

Approved for reporting. 

~V~ 
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