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JUDGMENT

CH.EJAZ YOUSAY, J. - This judgment will dispose of Criminal
Appeal No 91T of 2001 filed by appellant Mst.Rizwana Bibi against her
convicion and sentences recorded  under section 308 PPC, through

Mr M. Aslam Uns Advocate, and Cr.ANo47-1-1999 filed by Muhammad

Riafat, agamst acguittal of respondents namely Abdul Mahik Mst Rizwana
Bibi. Zarwar Rehman and Muhammad Rafique, through Malik Rab Nawaz
Noon Advocate and Cr.Rev No 8-1-1999 filed by Muahammad Riatat for
alteration of conviction of the respondent Mst.Rizwana Bibi from under
section 308 PPC to that of under section 302 PPC, as both the appeals as
well as the revision anse out of the same judgment dated 11.3.1999 passed
by the Jearned Addiuonal Sessions Judge, Haripur whereby  appellant
Mst Rizwana Bibi was convicted under section 308 PPC  and sentenced to
undergo R for 14 vears. Benefit of section 382-B Cr.P.C was however,

extended to the appellant by the learned tral judge.
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2 Facts of the case, in brief , are that on 22.9.1997 at about 11.00 a.m

report was lodged by one Muhamimad Riafat son of Muhammad Akbar with

police station Saddar Haripur wherem it was alleged that on 21.9.1997 at

about 8.30 p.m. the complamant was present in his house when, his brother
namely Muhammad Afsar told hun that an unidentified dead body was
lying in the deserted house (Khola) of Zaman Shah. On receiving the above
mformation, the complainant rushed towards the house of said Shah Zaman
and on reaching there found that a dead body was lying there which was
heavily stinking. Other villagers were aiso present. In the torch light the
complamnant also found, lymg near the dead body, sindhi chaddar belonging
to his brother namely Ashiq Dad. On suspicion, the complainant inquired
from his parents as well as the wife of said Ashiq Dad regarding his
whereabouts whereupon, Mst.Rizwana wife of Ashiq Dad disclosed that
Ashig Dad, in order to join his duty, had left the house on 17.9.1997. The
complainant therefore, in order to verify, as to whether or not Ashiq Dad
Joined duty, send his brother namely Abbas to Nowshera who, on

telephone, mformed that Ashiq bad not joined his Unit. It was alleged by
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the complamant  that rom the clothes as well as by appearance the dead

body appeared to be ot lus brother namely Ashiq Dad. It was further alleged

by him that he e the complainant had a reason to behieve that deceased was
killed by some un-known persons/person. He however, stated that he or his
brother had no enmity with any body. On the stated allegations formal F 1R

bearmg No 314 dated 2291997 was registered at  police station Saddar
Haripur under sections 302/201/202/34 PPC read with section 10(2) of the

Offence  of Zma  (Lnforcement of Hudood) Ordmmance, 1979 and
imvestigation was carnied out i pursuance thercol In the course of
mvestigation Mst Rizwana Bibi wife of the deceased allegedly confessed her
cutlt and disclosed that she and  co-accused person namely  Abdul Mahk
had conspired to kil the deceased and in prosecution of the object she had
brought a double barrel shot gun from the house of her father along with
ammunition and Abdul Malik according to the plan killed the deceased by
tirtng on him, from the said shot gun, while the deceased was slecping in lus
room. Intrally the dead body was kept by them in the said room but lateron

i was trown m the deserted house of Shah Zamawn wherefrom 1t was
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recovered. She got recorded  her confessional statement on 27.9,1997 and
ted the police to the cattle shed of her father and produced the crime weapon
re shot gun winch was found concealed underneath the heap of grass.

Subsequently co-accused Abdul Malik was also arrested and the case on

completion ol investigation, was challaned to the court for tral

fd

Charge was accordingly framed to which the accused persons pleaded
not guilty and claimed trial.

q. At the trial, the gresecu{é(}n. in order to prove the charge and
substantiate the allegations levelled against the accused persons produced
ten witnesses, 1 all. P.W.1 Mr Aqal Badshah. Judicial Magistrate Hartpur
had on 27.9.1997 recorded confessional statement of Mst Rizwana Bibi. He
deposed that he had recorded the confessional statement after observing all
the necessary formalittes. He while producing the same in court as
Ex PW. 172 stated that he was satished that the statement was made by the
accused, voluntarily. PW 2 Ahmad Khan Madad Moharric P.S Haripur had
on the recempt of murasila Ex.PA/! incorporated contents thereof into the

formal F IR 1. ExPA. P W.3 Muyhammad Afsar is cousin of the deceased
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Ashig Dad. He o had dentified the dead body. PW .4 Nazar Hussam 15 a

margimal witness ol the recovery memo Ex P WA/ vide wluch shirt
P P Shabwar P2 having corresponding cut maiks, one Sindht Chaddar

Fx PAoa phial Ex P4 comtainmg  cardboard Ex PS5 and pellets  Ex P/6,
Bood stained earth alonewith  a few  hair Ex P/7, were taken into
possession by the £O on 22.9.1997, He 1s also a marginal witness of
recovery menme Ex PW 472 vide which Mst Rizwana got recovered two

cmpties of 12 bore ExX P8 from “Bhakar™ bushes and & 2 bore shot gun
P P from the cattle shed ol her father which was found concealed under
neath the heap of grass He 1s also a marginal witness  of the poitation
memo Lx PW 473 wide wliuch Abdul Malik had pownted out the place of
occurrence  as well as the Khola  of Shah Zaman where, he had allegedly
threwn the dead body PW .S Abdul Malik ST had on the completion of
mvestigabion submitted challan e ExP.W.S/1 i court. PW.6 Shabbir
Hussam Shalt MHC Police Station Saddar Haripur was entrusted with seven

parcels by Muhamamd Anwar Additional SHO for keeping the same in safe

custody. He deposed that on 7101997 all the parcels were handed over by
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him to Muhammad Anf FC for taking the same to FSL and Chemical

Examiner Peshawar, He produced photostat copies of the entries made n

that regard, in the Receipt of Rahdan as ExP.W.o/1 and ExP.W.0/2,
respectively. He deposed that as long the said parcels remained with him
1 the malkhana it werc mtact. P.W.7 Mehboob Khan 1.C.H P.S Saddar
Haripur had on 22.9.1997 at 11.00 am had recorded the report i.e Ex PA/!
and sent the same to the police station for formal registration of the F.ILR.
He had also partially investigated the case and prepared inquest report
Ex.P.W7/1, mjury sheet Ex P W.7/2 of the deceased and he had also
prepared site plan Ex P.W.7/3. He had also taken into possession certam
articles r.e Ex.P/I to P/7 as detailed in the statement of P.W 4. Subsequently
he had handed over investigation of the case to Anwar Khan Additional
SHO. P.W.8 Dr Waheedur Rahman Medical Officer, DHQ Hospital Haripur
had on 22.9.1997 at about 3 00 p.m performed post mortem examination on
the dead body of Ashiq Dad and observed as under:-

EXTERNAL APPEARANCE

Body emaciated and decomposed wearing shalwar and qamees,
body covered with maggots.



Cr. A No47-1-199 S
Cr.Rev . Nog-1-1999
CrANg Y 1-1260

INJURIES

i, An entrance fire arm wound on the back at D-12 level, s1ze not
accurately estimated due to maggots.

2. Multipie ¢xat wounds at the upper chest antenor side. wound
full of maggpots.

INTERNAL EXAMINATION,

D-11 and D-12 fractured, Membrane, bram and spinal card
putretied, pluae myured, right and left lungs myured, abdommal aorta
and anfemer venacava mjured. Peritoneum intact but contaimn huge
clotted blood. Diaphragm injured Stomach decomposed, pancreas
decompoesed, Muscles bones and jomts, proximal and distal phalanx
of right hand thumb absent.”

fn hus eprmen the death had occurred due to profuse hemorrhage from major

vessel of body e abdonunal aorta which was mjured due to fire arm . He
produced moconrt PM report as Ex P W& PW.9 Mubammad Anwar
Khan Addiwonal SHO  had completed mvestigation m the case. P.W . [0
Nuhammad Riafat s the complamant. He, at the trial, while retterating the
verston contained n the FIR deposed that though he had, in the
reportstated that some unknown persons were responstble for the murder
vet. having come to know  that the deceased was got murdered by
Mst Rizwana through Abdul Malik, he had charged both the accused persons

tor the murder of his brother He further deposed that Mst.Rizwana had no
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iiking for his deccased brother and she used to  quarrel with him and had

also 1Hient relations with Abdul Malikc

5 On the conclusion of the prosecution evidence the accused persons
were examined under section 342 Cr.P.C. In their above statements they
demed the charge and pleaded innocence.. Acquitted accused Abdul Malik
m answer to the question as to why co accused Mst Rizwana had, m her
confesstonal statement, involved liim? and what he has to say; stated that the
so called confession of accused was the result of torture, undue influecne
and third degree methods and no corroboration thereto from any independent
source was available. He added that Mst.Rizwana was kept m illegal
custody, mspite of this fact that she was arrested on the first day of the
report. Further after obtaiming remand she was not taken to Central Prison
Abbottabad as directed by Magistrate and was interrogated outside the
Central Prison. Mst.Rizwana Bibi  in answer to the similar question
regarding her confessional statement 1.e Ex P W.1/2 stated that she was
arrested on 22.9.1997 and was kept in police station without any legal

remand. She was pregnant from her husband deceased Ashiq Dad.She was
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tortured and - beaten i the police station. The accused persons however,
latled to fead any evidence w their defence or to appear as their own
witnesses i ternins of section 340(2) Ce P.C

Alter hearing the arguments of the learned counsel for the parties the
learned tnal court convicted the accused-appellant Mst.Rizwana Bibi and
senienced her to the punishment as mentioned m the opeming para hereof
However, rest of the accused persons were acquitted of the charges.

7 We have heard Mr Muhammad Aslam Uns Advocate lecarned counsel
for appeltlant Mst Rizwana Bibi, Malik Rab Nawaz Noon, Advocale, fearned
counsel for the  appellant Muhammad Rrafat  Mr.Muhammad Shanif
Janjua Advocate tor the State. Mr.Saced Akhtar Khan,Advocate, learned
counsel for the respondents and have also perused the entire record with
their assistance.

5 Mr.Muohammad Aslam  Uns Advocate leamed counsel for appeilant
st Rizwana Bibi has raised the following contentions:-

(1} That the socalled confession of Mst.Rizwana Bibi being
the result of torture.coercion and mal-treatment  yvas

madnnssible .
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(ny  That the confession even otherwise being exculpatory
could not have been taken into consideration agains

appellant Mst. Rizwana Bibi.

(ni) That no evidence on record was available to connect the
appellant with the crime.

(iv) That Mst.Rizwana Bibi being wali ((42) of the deceased
could not have been sentenced to nmprisomment and at
the most, could have been directed to pay divat i view
of third proviso to section 308 PPC.

9 Malik  Rab Nawaz Noon,Advocate, learned counsel for the

complamant/appellant  Mubammad Riafat m Cr. ANo47-1-1999,  has
urged:-

Py That the learned trial Judge has wrongly discarded
confessional statement of respondent Mst.Rizwana Bib:
despite the fact that at the trial it was proved to have been
n%adc voluntarily and 1t also found corroboration from
the recovery of empties as well as the crime weapon i.e
double barrel shot gun, at the pointation of Mst Rizwana.
Further failure to take into consideration the judicial
confession of Mst Rizwana Bibi against Abdul Malik
accused-respondent too, was neither legal nor justified.

2} That the respondents were un-justifiably acquitted from
the charge under section 201 PPC.

3) That conviction of respondent Mst.Rizwana Bibt under
section 308 PPC instead of section 302 PPC too, was

ilfegal.
10, Mr.Saced Akhtar,Advocate learned counsel for the acquitted accused

persons namely  Abdul Malik, Zaiwar Relunan and Muhammad Rafique



CroANo47-1-109 : 12
Cr.Bey NoR-i-199n
Cr.AUNG Y T-1-218H

submtted thar since, on record, an 1ota of evidence. was not available to
connect the acquitted accused persens  with the crime therefore. the
nnpugned judgment to therr extent were unexceptionable. He submitted that

confession of an accused persens may though be taken into consideration

agatnst other accused persons but 1t cannot be done unless it find strong

corroberation from any independent source and  since no corroborative

cvidence to the retracted confession of Mst Rizwana was available on record
in the mstant case. therefore, the respondents were rightly acquitted of the
Cl}éi{‘gl@.

P MrMuhammad Sharf Janjua, Advocate, learned counsel for the State
while supportng the judgment submitted that since guilt of the appellant
Nist Rizwana Bibi was substantiatlly and maternially brought home at the trial
by the prosecutron, through rehiable evidence, therciore, the mmpugned
Judpment was unexceptionable.

12 In furtherance of his first contention {hat the retracted judicial
confession of Mst Rizwana Bibi was the result of torture, coercion and mal-

freatment. Mre Muhammad  Aslam Uns Advocate, learned counsel  for
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appellant Mst Rizwana Bibi has contended that since the confession m

question was extracted from the lady by applying third degree methods,

therefore, it was inadmissible. He stated that Mst Rizwana was arvested on
2291997 and she remained in police custody until 27" September, 1997,
On 2691997 she for the purpose of recording of her confessional
statement  was produced before the Magistrate, as is evident from the
application 1.¢ Ex 25-A made by the investigating officer for che

purpose but since she was not willing and prepared to get record her
confesstonal statement thercfore, she was agamn remanded to the police
custody. On the next day, she was again brought and produced before the
Magistrate and her statement was got recorded. The learned counsel
maintained that  handing over custody of Mst Rizwana back to police on
2091997 give nise to  the presumption that since on 26th  she was not
ready to confess her guilt therefore, she was handed over to the police so
that the confession may be extracted from her.  Learned counsel for the
State as well as Malik Rab Nawaz Noon, Advocate, learned counsel for

appellant-complainant Riafat, in order to meet with the objection, have
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submitted that MstRizwana wag not arrested on 3291997 as alleged by
her, but was arrested on 23" of September,1997. She remained in police
cusiody for only two days and she was produced before the Magisirate on

H . - . .
the 269 bui since the Magistrate  at the relevant time was busy in other

sudictal work therefore, the police was directed to produce her on the next

day. The creumstances.therefore, do not lead to the inference that the

confession was extracted from Mst. Rizwana

In order to ascertain as o whether or not there is substance in the
contention we have ourselves minutely gone through the record of the case.
Adnutiedtv, F IR m the case was recorded on 2291997 at 11.00 am and
since therem netther any person was nonunated by the complamant nor was
suspected ., therefore, the possibility that Mst. Rizwana Bibr was arrested at
the very outsel has to be ruled out because by that time there was no
mdrcation that she was involved m the crime. It appears, that during
mvestigation Mst Rizwana Bibi was also mterrogated and having found

some chie the police arrested her on 239 1997 but it cannot be mstant,

Recovers of empties as well as the shot gun on 24.9.1997 on her pointation,
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leads to the same inference otherwise it could have been conventently

effected on the next day ie on 23.9.1997 Record does not indicate that

confessional statement of Mst.Rizwana was extracted from her because
P W I Mr.Agal Badshah, Judicial Magistrate, Haripur, who had recorded the
confessional statement has, at the trial, confirmed that before recordig the
confessional statement e had not only observed all the legal formalities but
having satisfied that it was being made by Mst Rizwana voluntarily, had
recorded the same. He has categorically demed the suggestion as incorrect
that the accused lady, at the time of recording of her confesstonal statement,
had complained regarding application of third degree methods. Regarding
non-recording of her confessional statement on 26.9.1997, when she was
mitially produced before him, the Magistrate has explained that since he was
busy m recording another confessional statement of some other
accused,therefore, he had remanded Mst.Rizwana to judicial lock up with
the direction that she may be produced on the next day. The investigating
officer too, has confirmed that on 27.9 1997 Mst Rizwana was brought from

the judicial lock up at Abbottabad and it is also evident from the application
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made by hinv to the Magsstrate. 1t would be pertinent to mention here that
report of the Ballistic Fxpert bas confirmed that both the crime empties
recovered on the pomtation of the appetlant were fired from the same shot
cun which too, was  got recovered by her. It has also ¢come on record that
certain other articles 1.e a piece of nawar and blood stained earth taken by

the nvestigating officer from inside the room wherein the murder was

allegedly commutted. were found staimed with human blood, therefore. n the

absence of any evidence to the contrary the only inference possible to be
drawn is  that murder was committed in the  very room as disclosed by
Mst. Rizwana and the contents  of the contessional statement were not only
true but ot was made by her voluntarily. The contention therefore, has no
foree

A Advertimg to the next contention raised by the Tearned counsel for
appellant Mst Rizwana that the confession being inculpatory could not have
been taken o consideration against the appellant, it may be pointed out
here  that though the confessional  statement does not indicate  that

Mt Razwana Bibi had killed the deceased herself, yet, it imphes that she had
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not only planned 1o get the deceased killed but had master-iminded the entire

episode. In order to get rid of the deceased she besides nstigating co-

accused Abdul Mahk to commit the crime had facilitated and arded hin by

providing a shot gun and openinyg door of the room wherein, the deceased
was sleeping. Throwing of empties in the {ield and dead body in the deserted
house as well as concealment of crime weapon underneath the heap of grass
subsequent to the occurrence establishes the fact that she was not only
sharing guilty intention with the other accused persons but was fully
mvolved in the ¢nime. Therefore, it can by no stretch of 1magination, be
concluded that the confessional statement was inculpatory and thus, could
not have been read m evidence agamnst the appellant.

14, As regards the next contention of the learned counsel for the appellant
that since no evidence on record was avatlable to connect the appellant with
the crime therefore. her conviction was bad in law, it may be ponted out
here that the contention on the face of it appears to be devoid of force
because in additron to confessional statement of Mst.Rizwana, sufficient

incriminating material was available on record to connect her with the
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crime. Recovery of shot gun as well as the empties which she had allegedlv
thrown o the feld not only render sufficient corroboration o the

prosccution version but leads (o the nference that the contents of the
confessional statement were true. It also finds support from the medical

cvidence. Nature and seat of the mjuries 1.e two entrance wounds close (o

cach other on the back of the deceased and numerous exits wounds i the

front. possiblv of pellets shown m the postmortem report 1.¢ Ex.PW 8/

parttcularly, 3 the skeich of the body amnexed therewith,indicate that a shot
gun was used i the erime. Scrologist’s report regarding  the picce of
“Nawar taken from the cot whercon the deceased was allegedly killed as
well as the earth taken from the floor of the recom render further
corroboration to the confessional statement. The contention therclore, has no
toree.

I5 0 In order to supplement his last contentton that Mst.Rizwana being
will of the deceased could not have been sentenced to imprisoniment and, at

the most. was hable to pav Divat, if found guilty, the learned counsel for the

sppellant subsmitted that since proviso three to section 308 PPC provides that
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i the cases, where the qisas is not enforceable under clause (¢) of section

307 PPC, the offender shall be liable to diyat only if there is any wali other

than offender and if there is no wali other than the offender, he shall be

punished with imprisonment of either description for a term which may
extend to fourteen vears and as per record two other walies ie the
complamant as  well as Ius brother namely, Bashir Ahmad, were
available therefore, the appellant could not have been sentenced to

Fprisonment.

Before entering into the proposition we deem it appropriate to bave a

glance at section 308 PPC which reads as follows:-

“Sec 308 Punishment in qatl-c-amd not liable to gisas, ete.—(1)
Where an offender guilty of gati-c-amd is not hable to qisas under
section 306 or the gisas is not enforceable under clause (e} of section
307, he shall be hable to diayat:

Provided that, where the olTender 1s mimor or insane, diyat shall
be payable either from his property or by such person as may be
determined by the Court.

Provided further that where at the time of committing of qatl-e-
amd the offender being a munor had attained sufficient maturity or
being  insane, had a lucid interval, so as to be able to realize the
consequences of his act, he may also be punished with imprisonment
of etther description for a term which nay extend to fourteen years as
tazir. '

Provided further that where the grsas s not enforceable under
clause (c) of section 307 the offender shall be liable to diyat only if
there 1s any wali other than offender and 1f there is no wali other than
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the offender, he shall be punished with imprisonment of eithes
description for a term which may extend to fourteen years as tazir.

(21 Notwithstanding any thing contamed in sub-section (1), the
Court having regard to the facts and circumstances of the case
additien 10 the punishment of divat, may pumish the offender with
mmprisonment ol erther description for a term which may extend to
fourteen vears, as tazir”

A bare perusal of the above provision would lead to the inference that the

offender shall be hable 1o divat only if there 1s any wali other than offender

and 1f there is no wal other than the offender than he shall be puinished with

nnprisonment of either description for a term which may extend to fourteen

vears as tazir. We are afrard the argument advanced by the learned counsel
for the appellant cannot prevail, simply for the reasons that, ncither did
appellant’s case (&b withmy the ambit of section 307 (¢) which s the
condition precedent to attract  the proviso in question as the nght of gisas
never devolved on the appeliant as a result of death of any wali of the victim
nor her case was covered by the exception contained in section 306 PPC
Here woultd be advantageous to go through sections 306 and 307 PPC as
well, which read as follows:-

“See 306 Qatl-I-amd not liable to gisas: Qatl-I-amd sball not
he hable to gisas in the following cases, namely:-
(a) When an offender s a minor or insane:
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Provided that, where a person liable to qisas associates with
himscll” in the commission ol the offence a person not liable 10 qisas
with the intention of saving himself from qisas, he shall not be
exempled from qgisas;
{bywhen an offender causcs death of his child or grand child,
how low-so-ever; and

f¢)when any wali of the victim 15 a direct descendant, how low-
so-gver, of the offender.

Sec.307. Cases in which qisas for qatl-I-amd shall not be enforced:
Qisas for gatl-T-amd, shall not be enforced m the following cases,
namely:-
(ay  when the offender dies before the enforcement of gisas;
{b}  when any wali voluntarily and without duress, to the
satisfaction of the court, waives the right of gisas under
sectton 309 or compounds under section 310; and
(c}  when the right of qisas devolves on the offender as a
result of the death of the wali of the victim or on the
person who has no right of gisas against the offender.”

It may be mentioned here that proviso three tagged to section 308 (1) cannot
be detached and read independently but has to be interpreted i the light of
the mam provision 1.e section 308 PPC) as a whole. The fact cannot be lost
sight of that sub-section (2) of section 308 PPC stipulates that
“notwithstanding any thing contained in sub-section (1), the court, having
rcgard 1o the facts and circumstances of the case.in addition to the
puishment of diyat, may punish the offender with imprisomment of either
description for a term which may extend to fourteen vears, as tazir

3

meaning, thereby that if, case of the appellant was covered by the proviso in
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question. even then, having regard 1o the facts and circumstances of the case
sentenee of wnprsonment could have been mtlicted on her. We are,

therefore, unable to subsenibe to the contention that the senignee of

mimprisonment could not have been inflicted on the appetlant and she was

fable to divat ondy,

E6 Adverting o the first contention raised by the learned counsel for

complamant Mubammad Riafat, i Crininal Appeal No 47-1-1999, that the

learned trial Judee Bas wrongly  discarded confessional  statement of
respondent Mst Rizwana it may be pointed out here that the objection, ou the
fact of i, appears to be misconceived because the judgment itself indicate
that the confessional statement 1 question was taken in to consideration by
the trial cowrt as an incriminating piece of evidence against the appellant,

As regards the second limb of argument in the contention that failure
lo ake mto conswderation the judicial contfession of Mst. Rizwana agamst
Abdut Malik respondent too, was unjustified, it inay be pointed out here that
though judicial confession of an accused person may be taken into

consideration against @ other acawsed  ynder Article 43 ot the Qanun-e-
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Shahadat Order, 1984 vet, 1t alone cannot warrant his conviction unless find
strong corroboration from any other independent source or reltable piece of

evidence. In tlus view we are fortified by the following reported judgments: -

1) Javed Masih Vs The State PLD 1994 SC-314

21 The State Vs Astandyar Wali and two others, 1982 SCMR-321
3) The State Vs Minhun alias Gul Hassan PLD 1964 SC-813.

43 Abdul Mand Vs The State 1980 SCMR-935

Sy Muhammad Haleem Chauhan Vs. The State PLJ 1980 Cr.C

(Lah)y 118

6) Fakhruddin Vs, Emperor AIR 1925 Lalv435

7) Muhammad Nadeem Vs. The State 1997 SD 412

8} Mst Zatran Vs. The State PLT 1996 Cr.C (Pesh) 1762
Since 1 the mstant case, mvolvement of the acquitted accused persons
espectally Abdul Maiik respondent, was not proved by the prosecution
through any other reliable piece of evidence as netther he was seen by any ol the
witnesses nor the so-called disclosure made by him while 1 police custody
too, for want of recovery of any incriminating piece of evidence, was found
madnussible, therefore, the learned trial Judge had rightly acquitted him of
the charge. it may be mentioned here that any information received trom an
accused person, while be 15 1n custody, cannot be proved at the trial unless

any fact 15 deposed to as discovered in consequence thereof. The provisions

of Articles 38 and 39 of the Qanun-c-Shahadat Order, 1984 (hereinafter
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referred to as “the Order’) are expheit in this regard which lay that a

contession made by an accused person. while he is in custody of police is

-

not admissible. However, il something related to the case 1s recovered or any

fact 15 discovered i consequence of the information conveyed by the

accused person then the information so received would be admissible m

evidence within the pur\'icw of Article 40 of “the Order” because then the

presumption would be towards its truthfulness. It would be beneficial to

reproduce herembelow Article 40 of “‘the Order’ which reads as tollows:-

=400 When any fact 1s deposed to as discovered in consequence of
information received from a person  accused of any offence, 1 the
custody of police officer, so much of such mformation whether it
amounts (o a confession or not, as relates distinetly to the fact thereby
discavered. may be proved.”

But if nottung “related™ to the case, rather incriminating, in consequence of
the “disclosure™ 15 recovered then the information so reccived by tself
would not be admissible. It would be worthwhile to mention here that
Article 40 15 an exception to the rule enacted in Articles 38 and 39 of “the
Order™ and in order to bring the case within the ambit of Article 40 the

prosccution must establish that firstly, the information conveyed by the
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accused actually led to the discovery of some fact and secondly: the fact
was unknown to the police and it was for the first time derived from the
accused and thirdly: discovery of the fact must relate to commission of the

offence or connect the accused with the crime. In the instant case it is
alteged that respondent Abdul Malik i pursuance of the disclosure made by
him that, he was involved in the crime. had led the police to the place of
occurrence and potnted the same out vide Ex. P W.4/C however, nothing
was recovered on his pointation.  In the circumstances, pointation of the
place of occurrence by the accused itself would not advance case of the
prosecution because the place of occurrence being already within
knowledge of the police, its pointation could not have been termed to be the
discovery of any fact much less m the absence of any recovery. Thus,
having failed to find corroboration from any source, the learned trial Judge
had nghtly acquitted accused-respondent Abduf Malik of the charge and also
the other accused persons against whom no other incriminating piece of

evidence except the confessional statement of Mst.Rizwana was available.
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P I funtherance of his ast contention that conviction of appellam

NMst Rizwana Biby under section 308 inslead of 302 PPC was ilegal, Matik

Rab Nawaz Neon Advocate, learned counsel {or the complainant submitted

that since case of MstRizwana Bibi was not covered by any of the

exceptions contained 1 sections 306 or 307 of the Pakistan Penal
Code.therefore. she could not have been convicted under section 308 PPC
and was therefore, hable to be punished under section 302 PPC. The
confention appears lo have force n it because Mst.Rizwana bemng wife
thouglt would have. in normal course, been entitied to mhent from the
deceased and therclore, could have been termed as “wali” within the
purviesy of section 303 PPC vet, she bemyg a slayer seized to enjoy such
status. It woutd be pertinent to mention here (hat where section 200 PPC
prescribes the Kinds of persons exempted from (isas which are restricted to
the cases of mmors or msane  persons and antecedents or descendants of the
deceased, section 307 PPC provides that (isas for qatl-l-amd shall notbe

enforced iy the cases when the oflender dies before the enforcement of gisas

or any wall veluntariy and without duress/waives the right of Qisas under
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section 309 or compounds under section 310 or right of qisas devolves on

the offender as a result of the death of the wal of the vietim or on  the

person who has no right of gisas agamst the offender. Apparently, case of
Mst Rizwana Bibi did net {all in any of the categorics prescribed by section
306 and 307 PPC and therefore, the only possible argument available to her
that she being wife and one of the heirs of the victim wathin the purview of
section 305 PPC nght have waived her right of gisas under section 307 (b}
too, was not availlable to her because under the Islamic Law as well as
section 317 PPC a slaver is debased from succeeding 1o the estate of the
victtm as an herr. Relevant provision is reproduced herein below for ready
reference: -

*Sec.317 Person committing qat! debarred from succession:
Where a person commilting gatl-i-amd or gat! shibh-i-amd is an
heir or a beneficiary under a wali, he shall be debarred from
succeedmg to the estate of the wvictim as an heir or a
benefictary ™

It would be pertinent to mention here, that the above provision s based upon

the following well-known Hadith of the Holy Prophet Muhammad (5.A.W):

g -

a, s )__ : - 7 - - ~ -
:__;‘)____,)"_;_,lL H;Jl ‘P—L}L‘"L‘LL”JJ—'@;‘—JE()—-“):‘HLHIH“
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(s reported on the authority of Abu Hurraira (May God Bless Him)
that the Holy Prophet (S A W sard the slayer shall not inherit.)

Reference, m this regard, may also be usefully made fo the following
reported judgments: -

1) I‘azal Ghatoor Vs, Charrman Tribunal Land Dispute Decr 1993
SCME 073

1"} Mahiva and others Vs Shahyia and other PLD 1991-5C-724
1991 PSC-1089

nih Ameenultah Vs The State PLD 1982 SC-429

v Mst Baigman and two others Vs. Saru and another PLID 1964
fwp) LHR-451

V) Sved Muhammad Nawaz Shah Vs Amecr Hussain Shah 1989
CLCOCI17I2

vib o Lal Hussan Vs, Noor 1982 CH C-92
vii)  Shahzad and 3 others Vs, State and another 2011 P.Cr.LL.J 1636

viir)  Kenshava Kom  Sanyellappa Hosmant  and  another Vs
Crirmmaliapa Somasagor (A TR 1924 P.C 209)

I the wake of above it therefore, proceeds that ne sooner Mst Rizwana Bibi
caused death of her hushand she seized to be lus heir and thencefortly was
precluded (o waive the night of qisas or compound the offence. Resultanily.
conviction of the appellant under section 308 PPC 15 set aside and she,
mstead, 1 convicted  under section 302 (b)) PPC and sentenced to
imprionment for Hfe as tazir [t may be mentioned here that sinee from the

evidence 1t 1s proved that Mst Rizwana Bibi had not killed the deccased
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herself but had simply abetted the offence, therefore, in our view, normal

penalty for murder 1.¢ death needs not to be inflicted on her.

Upshot of the above discussion is that both the criminal appeals being
misconceived and tzﬂwarraﬁred by facts and law are hereby dismissed. The
criminal revision is allowed. The conviction recorded by the learned trial
Judge against appellant Mst.Rizwana Bibi vide judgment dated 11.3.1999 is
altered from under section 308 PPC to that of section 302(b) PPC . Benefit of

section 382-B Cr.P.C extended to appellant Mst Rizwana Bibi by the fearned

trial Judge shall remain intact.

-
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