


























Cr. Appeal No. 92/1 of 2008

10

record he found that the prosecution had proved the case beyond any
reasonable dotibt. The accused was consequently convicted under section 12
of Offence of Zina (Enforcement of Hudood) Ordinance, 1979 as well as
section 377 of Pakistan Penal Code and sentenced as mentioned in the

opening paragraph of this Judgment. The appellant through this appeal seeks

L
v7
to challenge the conviction and sentence on both counts recorded in the
¢

impugned judgment dated 11.09.2008.

10. I have gone through the record of this case and perused the
deposition of witnesses as well as the statement of accused. I have also seen
the documents produced by the appellant at the trial. Relevant positions of

¢

the impugned judgment have also been scanned. Learned counsel appearing
on behalf of the appellant as well as the State have argued the case before

me.

11 A bare perusal of the crime report as well as the eye witness
' . 1 _
account produced by the prosecution at the trial shows that conviction and

sentence recorded by learned trial court under section 12 of the Offence of

i

Zina (Enforcement of Hudood) Ordinance, 1979 against the appellant cannot
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be maintained for the reason that the element of abduction has not been
proved at all. Taking away the victim to a nearby hiding place for
commission qf sodomy does not attract the provisions of section 12. The

distance, whether a few steps or a short one, does not really matter because

the intention was neither to remove or take away the minor from lawful

2

guardianship nor was it intended to confine the victim at any place but the

intention as maintained by the prosecution in its story was only to commit
]

carnal intercourse against the order of nature. Not an iota of evidence is
available on record to establish the charge of abduction/kidnapping. Judicial
opiniort is settled on this point as is reflected in the following precedents.

Muhammad Tufail versus NLR 1983 Criminal 445
The State '

Muhammad Tufail versus PLD 1984 FSC 23
The State "

Shams Saeed Ahmed Khan

Vs.
Shafaullah : SCMR 1985 1822
Zulfigar versus State PLD 1955 FSC 404 |

Muhammad Akhtar versus
Muhammad Shafique SCMR 1986 533

i
Abdul Wadood and another
Versus

The State SCMR 1986 1947
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In this view of the matter the conviction and sentence recorded under section
12 of the Offeénce of Zina (Enforcement of Hudood) Ordinance, 1979 aginst

the appellant is hereby set aside as being based on no evidence.

12. However the conviction recorded by the learned trial court

under section 377 of the Pakistan Penal Code in the given facts and
24

circums‘tances“ of the case needs reconsideration. The appellant has already

b TN

suffered imprisonment for almost 2 Y4 years which is a little more than the

minimum sentence contemplated by section 377 of the Pakistan Penal Code
but the learned trial court was pleased to award maximum dose prescribed

under section 377 and a fine of Rs. 20,000/-. In the event of non payment of

¢

'
A

fine the appellant was to undergo an additional term of rigorous

imprisonment for six months. Such a sentence is certainly on the higher side.

I

Maximum penalties are awarded in exceptional cases where for example the

]

victim is a child and the accused is a grown up man or where it is established

that it was a ggng crime.

BLM
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3. On reconsideration of the evidence | am not persuaded to

maintain the conviction recorded bv learned trial court. My reasons are as

follows:-
1. The initial crime report Ex.PB indicates that an attempt for
sodomy was alleged.
: 4 p
o
1. It was also alleged that the appellant commitied the un-natural

offence on pistol peint but no pistol was recovered from the

appellant.

iii.  The alleged eye witness, P.W.5 at a distance of 200/250 vards
outside the grove ol 200 keekar plantation would not be in
aPposition to see the even in shaded area. During

cross-examination this witness admitted as follows:-

* From the place where | was available. the
jungle containing “KICKER™ trees was not
visible. From the place where | heard the
noise, nobody was visible and only thick

“KICKER™ trees were visible™

iv.  The alleged victim Muhammad [brahim P,W.4 in the cross-

examination stated as under:-

“Whenr the accused after apprehending me, was
taking me to the place where he allegedly had

committed sodomv with me. | did not raise am
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alarm. When the accused was allegedly committing
sodomy with me, I had been making noise due to
pain. The occurrence of my apprehension, by the

accused was not seen by Babar P.W.”
( Emphasis added ).

In this view of the matter the evidence of the alleged solitary eye witness of

the occurrence, who is a first cousin of the victim, becomes doubtful.
1y

V. Admittedly the land belonging to the father of appellant is joint
with the land of complainant party. The accused party is
understandably pestering the complainant group for gaining
Iphysical possession of their share in the illegal possession of

complainant party.

vi. A part of the report of the Chemical Examiner, Ex.PG,
discloses that two perianal swabs N0.939/940 on microscopic
examination for semen Identification Tests were found “ Sperm

Negative” while one Anal Swab No.941 was found “Sperm

Positive”.

vii. I particularly asked the learned Deputy Prosecutor General

appearing on behalf of the State, whether he would support the

impugned judgment in view of the doubts appearing in this case

and the half hearted reply was that he would endorse the request

of learned counsel for the appellant for reduction of sentence to

already undergone.
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14. This case was originally heard partly on 02.04.2009 whereafter

it was heard again on 03.04.2009. On re-appraisal of the evidence on record
? o i

[ thought that the appellant was entitled to benefit of doubt and consequently

I adjourned the case for 04.04.2009 for further consideration even though 4"

April is a Saturday.

15. On further consideration I have come to the conclusion that it is
well nigh impbssible by an unarmed person to overpower an unwilling rustic
youth for the satisfaction of his un-natural lust particularly when there are no
sign of force on the clothes or body of the subdued youth." Such a bald
statement of the complainant lack the element of truth. Further.more the lack

of recovery of a pistol and the doubt whether it was a case of unsuccessful

¢

M ia

attempt as well as the suspicion that the alleged eye witness, a first cousin of
the complainant, should have been available at the spot to appear in support
of the prosecution case. The evidence of P.W.5, Babar, does not inspire
confidence. His cross-examination is clear that he did not see the occurrence.

He has been produced to lénd support to a doubtful story. [t is intrinsic worth

of the evidence that a discerning judicial mind needs. I am cognizant of the
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fact that even the solitary statement of the victim can sustain conviction but
it i1s always safe to first of all consider the quality of the deposition and

conduct of the victim. The allegation of abduction has not been found

L]

’ U .
proved. I have not been able to resolve the doubt with the alleged eye

witness account given by Babar P.W. More than one circumstances are not

essential to the grant of benefit of doubt to any accused person. The

>
: v
principle that even a single circumstance which creates reasonable doubt

about the guilt of an accused in the mind of a prudent person is sufficient to
i 4 A,
acquit the accused, has been established by superior judiciary. This principle

is being followed which deciding criminal cases. This principle 1s as

operative as the principle that conviction can be based upon solitary
statement if it is not motivated. The prosecution has not been able to bring

¥

charge home to the appellafri.

16, As a result of the discussion in the preceding paragraphs
Criminal Appeal No. 92/I of 2008 is accepted. The impugned judgment
dated 11.09.2008 delivered in Hudood Case No. 03 of 2008/ Hudood Trial

No. 70 of 2008 arising out-of FIR. No. 130 dated 20.08.2006 Police Station
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Basal, District Attock, is hereby set aside. Appellant is directed to be

released forthwith unless required in any other case.

g}\m(.&gm‘,

JUSTICE SYED AFZAL HAIDER

Islamabad the?3"™ April, 2009
MUJEEB UR REHMAN/*

Savaldon
- -J
Fit for reporting
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