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assistance of learned counsel for the parties. We are inclined to accept . 

the appeal. The reasons for recording acquittal are reproduced 

hereunder:-

a) The complainant, both in the crime report and in his deposition 

before the Court mentioned that Muhammad Ijaz brother of his wife 

was present III the house when he inquired about his mlllor son 

Dilawar Hussain who was stated to be upstairs with the tenants. 

k'I. 
-/ 

Muhammad Ijaz is also reported to have accompanied complainant for 

search within and beyond the limits of the house and reportedly found 

the dead body in a sack on the roof top of one Ahmad son of Sultan 

Mochi. It IS, however, strange that Muhammad Ijaz and Ahmad 

Mochi have not been produced III Court. PWs Ijaz Ahmed, , 

Muhammad Hayat and Ghulam Rasool were given up as unnecessary 

on l3.03.2002 as per statement of Raja Nisar Ahmad, Assistant 

District Attorney. 

\ 
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b) Amjad Hussain PW-5 resident ofKot Putu, a village three and a 

half miles away from the place of occurrence, was introduced in the 

narration of the story only after the registration of First Information 

Report. He asserts that he informed the complainant that accused was 

seen carrying a sack but neither any such disclosure was made in the 

Crime Report nor was his presence, as a member of search party, 

mentioned in the complaint. 

~. 

c) Inquest Report is a very important document in the chain of 

investigation. It IS recorded immediately on receipt of information 

about the death of a person as mandated in section 174 of the Code of 

Criminal Procedure read with Police Rules 25.35. It IS of course 

correct that it is not incumbent upon police officer to give the names 

of the witnesses but this document being almost the earliest is the 

result of the investigation about the cause of death, manner in which 

death was caused and the weapon used in the commission of the 
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offence. This part of the investigation is usually occasioned by the 

information imparted by the aggrieved party. In the instant case the 

complainant, the father of the victim,does not mention the presence of 

Amjad Hussain P.W.S and Ghulam Rasool. The inquest report was 

duly signed by Muhammad Bashir and Akhtar Hussain as required by . 

law. Had Amjad Hussain P.W.S and Ghulam Rasool been present they 

would have signed the Inquest Report. The fact of their presence at 

the spot is not reflected in the inquest report. The non-mention of 

these witnesses in the Crime Report as well the Inquest Report is not 

free from suspicion. The statement of Amjad Hussain P.W.S at the 

same time does not inspire confidence. His entry in the story at a later 

stage snacks of uncanny improvement by prosecution side. Fayyaz, 

the absentee landlord is brother of P.W.l as disclosed by P.W.2 but 

how come that P. W.l does not collect rent from his neighborhood on 

behalf of his brother. 
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d) The site plan does not support the prosecution version and it is 

bereft of crucial details. 

e) The recovery of dead body from the roof top of Ahmad Mochi 

is not proved nor has it been established beyond reasonable doubt that 

the appellant threw the dead body there. In fact there is improvement 

made by the complainant who at a later stage, relying upon the 

information given by Inayat Hussain P.Ws and Ghulam Rasool since 

gIven up, 
~;. 

stated that the son and wife of appellant helped him In 

depositing the dead body on the roof top of Ahmad Mochi. Why was 

PW-5 present In the house of Muhammad Aslam tenant of 

Muhammad Fayyaz at 6.3017.00 p.m during chilly January? His 

presence there is neither endorsed by Muhammad Aslam nor Ghulam 

Rasool. He neither holds power of attorney on behalf of Muhammad 

Fayyaz, the absentee landlord, nor even a Rukka from the wife of the 

latter authorizing him to collect rent IS before us. No receipt of 
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payment of rent is available on record. The witness in order to fit in as 

a witness mentions 6.3017.00 p,m. as the time of his arrival in the . 

house adjoining the place of occurrence and he then prolongs his stay 

so that he could become a potential witness because the incident is . 

alleged to have occurred at 7.10 p.m. There is no earthly prospect for 

a person, sitting on a cup of tea in a room in a cold evening, to witness 

in detail the movement of three persons carrying a sack on the roof 

top of another house when there is no source of light either. 

f) PW-2 introduced a new dimension to the story when she stated 

that the dead body was taken to Pak Fan Industry after the police had 

taken hold of the dead body. The reason of this, as narrated by the . 

mother of deceased P.W.2, was that the boy was taken to the Industry 

for being checked up where it transpired that the patient was dead. . 

This aspect does not fit in with the story of the child being packed in a 

sack and thrown on roof top with wet clothes in cold evening. The 
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police was not accompanying the boy/his family members when he 

was taken to the Pak Fan Industry for check up. If this part of the 

story, as narrated by the real mother is to be believed, then the very 

basis of crime report as regards the time, place and culprit is smashed. 

The child was brought back home after covering a distance of three 

miles and it was then, the mother states that the police an·ived. In this 

state of affairs the very basis of the Inquest Report is demolished. 

~, 
Afterwards the complainant party reportedly accompanied the child to " 

the hospital. Even this statement needs careful consideration. If the 

child was dead, as confirmed by Pak Fan doctor, then there was no 

need to take the child to A.B.S . Hospital. 

g) The sack containing the dead body was not identified in Court 

by complainant and, therefore, there is no evidence to show that there 

was a sack which was said to contain the dead body and was found 
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lying on the roof top of a neighbour who was neither associated with 

investigation nor produced as a witness. 

h) There is no convincing evidence available on record to establish 

the time and the manner in which the victim died. The incident is 

admittedly an unseen occurrence and the only evidence on record to 

connect the appellant is the deposition of PW-S who allegedly saw 

him carrying a sack alongwith two other persons. The presence of 

f6\. 
./ 

P.W.S at the spot is doubtful. He is a chance witness. His statement 

does not inspire confidence. His presence at the spot is not established 

even in police file. 

i) There is no evidence whatsoever that the deceased was last seen 

with the appellant. It is not even alleged by P.W.2, mother of the . 

deceased, that appellant even called the child upstairs. 

j). It is in the evidence ofPW.10 Mehdi Khan that the complainant 

conceded before him that Saeed Ullah "is not the accused, has not 
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committed the sodomy nor commit to murder." The witness observed 

that according to his findings the appellant was neither guilty of 

sodomy nor of murder. 

9. The co-accused Mst. Feeza Bibi, wife of appellant has 

already been acquitted of the charge of disappearance of evidence as 

contemplated by section 201 of the Penal Code, by the learned trial 

court on the same set of evidence as is available against the appellant. 

/In . . 
/ 

The learned trial court observed: "hence even a slightest doubt arising 

in her favour must be extended to her." The case of accused Shakil 

Abbas was separated as he was a juvenile. He has also been acquitted 

vide judgment delivered on 28.03.2002 because the only role 

attributed to him was that he called the deceased upstairs and there 

was no evidence that he acted III concert with his step father, the 

appellant in this case. He was also given benefit of doubt. 
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10. In this view of the matter it is not possible to sustain the 

conviction recorded by learned trial Court. In order to fix liability the 

prosecution must prove its case beyond all reasonable doubt. It is all 

, the more necessary when the offence alleged by prosecution entails 

capital punishment. The liberty and other rights cannot be jeopardized 

on account of conjectures or surmises or deposition of chance 

witnesses who give a twist to the story. Moreover improvement made 

by complainant on crucial points reflects adversely on the veracity of 

k-o. 
prosecution version. In this view of the matter the prosecution story, • ./ 

as alleged, is not free from doubts. Consequently, giving benefit of 

doubt to the appellant, his appeal, Jail Criminal Appeal No.17-L of 

2003 is hereby accepted and the judgment dated 28.03.2002, whereby 

he was convicted a) under section 302-b of the Pakistan Penal Code 

and sentenced to life imprisonment apart from the penalty of 

, compensation to the tune of Rs. 4,00,000/-, and also b) under section 

377 of the Pakistan Penal Code and sentenced to imprisonment for life 
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with a fine of RsA,OO,OOOI- are hereby set aside. Criminal Appeal 

No.128-L of 2002 and Criminal Appeal No.129-L of 2002, both 

appeals against the acquittal of Mst. Feeza Bibi and Shakil Abbas 

minor are hereby dismissed for the reasons which have become the 

basis of acceptance of Jail Criminal Appeal No.17-L of 2003. 

Criminal Revision No.29-L of 2002 seeking enhancement IS 

consequently dismissed. Appellant Saeedullah son of Abdul Minan 

shall be set at liberty forthwith unless he is required in some other 

case. 

-- . 
JUSTICE SYED AFZAL HAIDER 

)~L--
JUSTICE HAZIQUL KHAIRI 

Chief Justice 

JUSTICE SALAHUDDIN MlRZA 

Announced in Open Court 
on I Lj • 1\. z,0I8at Islamabad 
Mujeebl* 

Fit for Reporting 

• 
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