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natural witness of the occurrence. Her and her husband's good 
'-

relations with appellant Ghulam Abbas stand admitted. The defence 

theory that she herself murdered her daughter only to punish and 

implicate appellant for his daring to refuse to marry her has been 

disbelieved. There is, therefore, no escape from the conclusion that 

it was appellant Ghulam Abbas who caused the death of 

Mst.Tayyaba by strangulating her and there is no reason why the 
t 

evidence of complainant Mst.Azra should not be believed. . . 

PW -2 Mujahid Ali, the Dever of complainant Mst.Azra, 

corroborates her evidence. Apart from the fact that he is related to 

the complainant, nothing else can be said against him but mere 

relationship of a witness with the complainant does not make hi m an 

interested witness and is no stigma for which his evidence should be 

discarded. 
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Evidence of recovery of the piece of wire 

• 

15. The investigating officer stated. that he arrested 

appellant/accused Ghulam Abbas on 06.09.2005 and, during the 

course of interrogation, he disclosed on 09.09.2005 that he could 

produce the electric WIre with which he had strangulated 
• 

Mst.Tayyaba to death whereupon he (the Investigatjng Officer) 

constituted a police party consisting of himself, constables Maqsood 

and Ilyas and took with him appellant Ghulam Abbas who took 

them to his house in his village 'Phagwari' and Ghulam Abbas 

produced a piece of electric wire Article P-llying' under a cot in a 

• 
room in respect of which Memo of Recovery Ex. PH was prepared 

which was signed by him and on which the two constables signed as 

musheers of recovery. Musheer constable Maqsood (PW-5) 

supported this recovery and identified his signature on Ex.PH. 

However, while the Investigating Officer (PW-8) says in his cross 

examination that (on reaching the village) he had sent constable 
• 
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Yousuf V s State (2000 Cr L J 1386). However, it is difficult to 

believe that Maqsood constable was sent (on 9.9.0?) by the 1.0. to 

call the three main officials of the village and, only .five months 

. 
thereafter when he was examined in the court, Maqsood could not 

recall whether the Investigating Officer had made any attempt to 

associate any of these three village officials with the recovery 

proceedings. This is very serious contradiction which goes to the 

root of the creditability of the proceedings pertaining to the recovery 

• 
of the pIece of WIfe. Moreover, as would appear from the 

prosecution case, strangulation was not a premeditated act and was 

resorted to at the spur of the moment and, therefore, if appellant 

Ghulam Abbas had used this piece of wire In strangulating the 

victim girl, he must have found it lying near him QY the side of the 

cot of Mst. Tayyaba and picked it up at the spur of the moment. The 

. 
pIece of wire was of very little value and the mind boggles to 

comprehend that Ghulam Abbas should have taken it into his head 
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to taKe this worthless piece of wire. with him while making ,his 

escape good from the place of occurrence when he and his co-

accused were surprised by PW-2 Mujahid and Ilyas (not examined) 

in the act of commission of the offence. What even more boggles 

one's mind is the retention by Ghulam Abbas of this worthless piece 

of wire and keeping it under his cot from the day of occurrence 

(24.08.2005) to 09.09.2005 when the recovery was allegedly made. 

Even if Ghulam Abbas had brought it with him it should have been 

. 
sweeped away while the room was sweeped during all these 15 days 

from 24.08.2005 to 09.09.2005. It would have been understandable 

it~ the piece of wire had been recovered from the side of the cot of 

deceased Mst.Tayyaba but it IS not understandable that it was 

recovered from the house of the appellant. Moreover, Musheer of 

recovery, ~onstable Maqsood (PW-5),states in his examination-in-

chief that the recovery was made on 9.9.05 but in the 4th line of his 

cross examination he says that the accused (Ghulam Abbas) was 

• 

I I 
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arrested on 24.09.2005. This makes no sense. How the appellant 

• 
could have led to the recovery of the piece of wire on 09.09.2005 

when he was arrested 15 days thereafter on 24.09.20057 For the 

abovenoted reasons we are of the view that no reliance can be 

placed on the evidence of Constable Maqsood and, consequently, on 

the recovery of the' piece of wire Article P-l at th~ instance of the 

appellant. • 

. 
16. The upshot of the above discussion is that, notwithstanding 

the doubtful nature of recovery of the electric wire, the evidence of 

complainant, supported as it is by the evidence of PW -2 Mu jahid 

Ali, is un-assailable and inspires full confidence. The evidence of 

PWs 1 & 2 as to the manner in which Mst.Tayyaba died is fully 

• 
supported by the evidence of Lady doctor (PW -4) and the 

conviction of appellant Ghulam Abbas can be sustained on the 

basis of this evidence. The argument of learned counsel of the 

appellant that if complainant's husband had been examined, then 
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real facts of the case would have come on record is devoid of any 

f~rce. The husband would have only duplicated the evidence of PW-2 

Mujahid Ali. Moreover, the prosecution is not bound to produce 

each and every witness listed in the -calendar of witnesses, as .has 

happened in the present case. Moreover, if the prosecution had not 

examined any witness which the defence thought was material and 

necessary it was open to it to request the court to call such witness 

as a 'court witness' but the defence did not do this. We would 

therefore uphold the conviction of appellant under section 302 PPC 

(which should rather have been under section 302(b) PPC. 

17. Learned Additional Sessions Judge acquitted appellant 

Ghulam Abbas of the offence under section 18 read with section 

19(3) of the Offence of Zina (Enforcement of Hudood) Ordinance 

\ill of 1979 after making the following observations in Par~O of his 

, 

judgement: 





l 
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house for committing robbery. He could not have entered the house 

of the complainant and committed murder of her daughter for no 

purpose at all. No doubt the stage of untying the Shalwars and 

trying to affect penetration had not been reached but the stage had 

been reached whereafter untying the .Shalwars and trying to atJect 

penetration were the next steps which were to follow if things had 

gone as contemplated by the appellant and his co-accused. So 

appellant Ghulam Abbas, if he is found guilty under section 302(b) 

PPC, must also have been found guilty either under section 18 read 

with section 10(3) of the Offence of Zina (Enforcement of Hudood) 

Ordinance VII of 1979 or, in the alternative, for attempt at robbery 

under section 393 PPC. However, in the absence of any evidence to 

that effect, there was no question of his conviction under section 

393 PPC and, therefore, it follows that offence under section 18 read 

w.,ith section 10(3) of the Offence of Zina (Enforcement of Hudood) 

Ordinance VII of 1979, as alleged by the complainant, had been 
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proved against the appellant and he should have been convicted 

accordingly. In our.view.it is a fit case in which notice could have 

been issued to Ghulam Abbas as to why he should not be convicted 

under section 18 read with section 10(3) of the Ordinance. However, 

we feel that it is now too late a stage to do so and let the matter rest 

as it is. 

1~. The finding of learned Additional Sessions Judge in respect 

of co-accused Sarwar, to say the least, appears to be pervert. In 

• 
Para-29 of his judgement he states that DSP Malik Mahboob Ahmad 

(CW -1) has found Sarwar innocent during investigation and the 

pistol, with whose butt he had injured complainant, has bot been 

recovered from his possession and neither had he caused any injury 

to the deceased nGr put noose, alongwith GhulaI? Abbas, in · her 

neck, that the complainant had also not challenged th~ "finding of 

innocence" of Sarwar at any forum and, therefore,' Sarwar was 

entitled to benefit of doubt. This finding of learHed trial judge seems 



Jail Crl.Appeal No. 196/1 of 2006 
Crl.MuLRef.No .12/1/2007 

26 

I 

to be without any rhyme or reason. Finding of the DSP (CW-1) 

during the course of investigation was not a judicial finding and 

there is no question of the complainant challenging it before 'any 

forum'. Besides, the DSP had not conveyed his finding to the 

complainant and this finding was not on record until the DSP 

appeared in the court as CW -1. So, how the complainant could have 

cflallenged the finding of the DSP before 'any forum'? Complainant 

had clearly alleged that she had been assaulted by Sarwar with' the 

butt of his pistol, and her evidence has not been shattered in her 

. cross exaplination and msplfes confidence and appears to be 

creditable, and the evidence of the lady doctor and the medico-legal 

cel1ificate EX.PF which the lady doctor issued after examining the 

complainant within hours of the occurrence corroborate the 

evidence of the complainant, notwithstanding the failure of the 

prosecution in recovering the pistol from Sarwar and, thus, there 

was enough evidence on record to sustain the conviction of Sarwar 






