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JUDGMENT
S, A. Manan, Judge.-  Tasawar Ali appchiant has filed

this }ail Criminal Appeal No. 29%/1 of 2002 against the judgnent

dated 18-12-2002 of the Sessions Judge, Khushab coavicting him

under section 16 of offence of Zina {Enforcement of Hudood)

Ordinance o three years R.I. with fine of Rs.5000/- and in default to

further undergo three months S.I. He was acquitied of the charge

undcf secziqn 10(3) of the said QOrdinance.

2. ' FIR. No.Sﬁ, dated 8-8-2002 police station, Nc}wf{izcr
Khurd, District Khushab was recorded by complainant Muhunnad
ijaz gg}n of Ghous Muhammad, resident of Mustafa Abad that

Mst.Nusrat Parveen his sister-in-law { Sali} was abducted on 2-8-2002
by the appeliant while grazing her goats in the hills. It is the case of

the prosecution that the victim was brought back to her parents on the

following day.

According to the statement of P.W. 10 Fageer Hussain,

investigaling Officer, he was posted at police station Noshera on
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8.8.2002 and arrested the accused on the following day { 9-8-2002),
got Mst.Nusrat Parveen medically examined on 10-8-2002 and after

preliminary investigation found the appellant guilty and sent the .

challan to the court.

4, The appellant was chafge-sheeted on 11-1 I'-2_()Oﬁ Liijdér

sections 16 and 10(3) of offence of Zina (Enforcement of IHudood)
Ordinance and the appellant did not plead guilty and claimed trial.

Thereafier the prosecution recorded their evidence.
. - The complainant is Muhaimad liaz, P.W.4 who was

married to the victim’s sister and the appellant is his khala-zad and

1

also khala-zad of Mst.Nusrat I’arveefflhe alleged abductee, /‘iccnrding

to him Farooq and Muhammad Riaz,,"Ws 1:,0](! hi;n’lha_t Mst.Nusrat
SRR e N

L. [

Parveen had gone out to graze her gdats in Samrrhni hills where the

Z | app_gilq_nt came:from}Khushab side and t%ok her to .'['ih'al_\iiii'}."]‘his was

the hear-say evidence of P.W.4_ 1]e further deposed that he went 1o

- Bhalwal alongwith one Ameer and mother of Mst.Nusrat Parveen

where the alleged abductee wag taken by the appellan

e o m—

t and further
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_ we?il io the house of the accused in Ashraf Colony, Bhalwal ,:md on
the secc;ﬁd day the victim was brought back through the intervention
of the rcspec{ables'and' in the evening they went to report the matter to
the police and the case was registered on 8-8-2002. According o
crass-egaminalicn of P,W.tt the appellant ltved in Mustafa Abad for
2f3vgmonihs and relations between the mother of Mst.Nusrat Parveen
and the accused were not strained. He further stated that the appeliant
was n;}t giving any money to the mother of Mst.Nusrat Parveen and
that there was no,promiﬁe that Mst. Nusrat Pgweezz will be married {o
him. He reiterated that Mst.Nusrat Parveen was brought back {rom

Bhalwal. This witness categorically stated in the cross-examination,

[

. '

it is ;:czjréct.' that 1 had Op?useci any such engagement b,eiwef:zj
MsthusratPén}eeﬁ and the accused. P.W.Riaz is my brother and
Farooq is my khalazad”. He further stated that * police delayed
registra_tien of case for 5/6 days of their own on different pretexts”.

P.W.5 15 Muhammad FFaroog a khlala-zad of both

Mst Nusrat Parveen and Tasawar Al accused. lle deposed that on
.
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2.8.2002 he was grazing his goats at Sumrrhani hills, a 11ying coach
came thgre from Khushab si_de and at Sunurhani morr the appellant
de-boarded from the coach. According to him the accused kept sitting
with Msl..Nusrat Parveen for 10-15 minutes and then a coach came
l_here. from Nowshera side and they both went in the said coach. te
deposed that at ,abmﬁ 4/430 p.m. he went back and told the

complainant that Mst.Nusrat Parveen left with Tasawar accused staled

to be resident of Bhalwal,

7. | P.W.6 Mst.Nusrat Parvegn deposed that on 2-8-20()2 at
about 2/2.30.p.m. she was grazing hq goats at Sumrrhani Mot when
Tasawar accused came there from Khushab side and asked her to go
with him. On refusal he gave threats to kill her and her mother and out
of fear she went with the appellant to Bhalwal. It is pertinently stated

. _ .
by this P.W.6 that her mother, Ameer Ali and Muhammad haz,

complainant reached Bhalwal on the same day ( 2-8-2002) and on the

following day they brought her back. She categorically stated that the

accused did not comumil any ziina with hcr. However, she was eipaged
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and piven in the nikah of Manzoor her mameon-zad, resident of

Bhalwal in her child-hood.

8. P.W.7 is Lady DrKausar Parveen who examined
Mst Nusrat Parveen victim on 10-8-2002 and two vaginal swabs were
sent to the Chemical Examiner on 11-8-2002 and the report is positive

that * the above swabs are stained with semen”.

*

9. The aforementioned is the total relevant evidence for the.

purposes of deciding this appeal.
10. . The alleged abductee Mst.Nusral Parveen in closs-
examination deposed about her permanent residerice of Mustafa Abad

and unequivocally admitted that appellant used to live there in the

r
- -

_house of his sister Mst. Tasleem wife of thsan. Said Thsan is her Khala-

2ad. She further denied in her cross-examination that her mother

promised to give her hand 1o the appellant and that her brother-in-law

Muhammad ljaz, complainant opposed. She further deposed that
accused remained sitting with her for half an hour without any threats

to her. In cross-examination she admitted to have gone with the

B
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the accused in a public transport with -50/60 other passengers and

without any hue and cry.

.. Tasawar Ali appellant aged 21 years was examined under

section 342 Cr.P.C. and in answer to question No.7 as to why this case
against you and why the P.Ws have deposed against you?, he stated
“that Muhammad ljaz complainant was having personal grudge over
the engagement of Mst.Nusrat Parveen with me whercas Mst.Bakhat
Bhati, mother of Mst.Nusrat had prmniscd to give the hand of
Mst.Nusrat Parveen and the '.'Ws have deposed against me on the

instigation of the complainant”.

12. Considering the entire evidence on record the learned
~trial court acquitted the appellant under section 10(3) of Offence of

Zina (Enforcement of Hudood) Ordinance and convicted him under

section 16 of the said Ordinance and sentenced (o three years R.I. with

fine of Rs.5000/- and in default to further undergo S.1. for three

- months. | Se
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13, After having gone through the entire evidence on record,
1 am of the view that the lower court has not apphied its mind 10 the
various aspects of lhé case and illegally convicted and sentenced the
appellant.

4. It appears that the Investigating Officer has conducted

the investigation most unfairly and arbitranily.

15, It is clear from going through the various statements of

of the victim as he did not want to get the appeHant marricd with the

alleged abductee while her mother was willing to do so. He in order (o

strengthen his case has brought forward P.W.5 Mubhammad Faroaq his

khalazad as well as that of Mst.Nusrat Parveen. [ have no difficulty in

#

holding that in this particular case the evidence of the relatives could

not be accepled and was liable to be rejected outright when 4

H

ey
intended to falsely implicate the appellant who was also one of the

candidates for marriage with Mst.Nusrat Parveen.
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l()-L Alleged oceurrenee. took place on 2-8-2002 \Tfhcn the
victim was taken to Bhalwal and on the following day she was
brought back to her villag,e. by the complainant and her mother.
Admittedly by the victim she was nat subjected to any zina-hil-jaby or
lany indecent act on the part of the accused person. These fac.ts clcuﬂ y

show that no such vccurrence as stated by the prosecution has ever

taken place. Under section 16 of offence of Zina ( Enforcement of
Hudood) Ordinance, the motive for enticing or taking away a woman
was to commit illicit intercourse which is negative by the statement of

the victim. The ingredients of section 16 on the face of it are not at all

present and this aspect of the case has not been considered by the trial
court, finding of which is based withoul application of mind.

According to the facts staled the accused allegedly enticed away the

victim and she remained with him for one day but no sexual

intercourse was performed by the appellant. Even the FIR. has been

alter

about six days of the occurrence without any explanation by the
S
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complainant except that the prosecution has been blamed for the
dglay.

(7. If the trial court had Cunsid.ered all these matérizz? facts
thei_'e ',;Wés not the slightest possibility of conviction against the
abﬁ;lian;g, '_fhe enﬁre case has been cooked uﬁ at the iastance ‘I’.W‘e‘;
Muhamr;z_ad ljaz, brother-in-law of the .v\iciim as he was not willing to
get i!z-e appellant married with his siste.rizn-.iaw, for reasvn;s: best
known to him.

8. | I am satisfied thal there was some proposal regarding the
marriage of Mst.Nusrat Parveen which was vehemently opposed h.}_-

P.W.4 Muhammad [jaz, brother-in-law of the victim who made all

efforts to implicate the appellant falsely in the case. This P.W in

cross-examination admitted, “it is correct that | had opposed any such -
engagement between Nusrat Parveen and the accused”. This
admission of this P.W. leaves no room for any doubt that he was not

wiiling to bring the appellant into their family circle. No explanation

S
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has been furnished as o Why the mother of the victim was not the
complainant in the case instead of P, W.4 Muhamimad ijaz.

19. Muhammad Riaz brother of P.W.4 was cited as an cye
witness of the occurrence but not produced before the court. The eye
witness Muhammad Farooq is khalazad of the victim as wel] as lh:ﬁ of
accused and also of the co:hplainnn[ P.W.4. This relationship is
admitted by P._W.Muhammad IFaroogq.

20, ' Whilé co{nvicling the appellant, the trial court has not
constdered the entire evidence in its true perspective and there was no
application of mind which resulted in complete failure of justice 1o the
appt.:lllant who was subjected (o hazard litigation against him.

21. In these circumstances it is nol possible to agree with the

findings of the trial

court and conscquently judgment dated

18.12.2002 is set 2side and the appeal ig accepled,

22, The false implicalion_ of the appellant by P.W4
Muhammad ljaz cannot be easily lost sight of, It is high time that (he

litiggnts are not allowed 1o abuse the process of the court for.their
R
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ulterior motives as has been done in this case. On facts and
circumstances of the case the trial court is directed 1o gel a case
registered against P.W.4 Muhammad Ijaz for penury or any other

offence which is made applicable.

23, These are the detailed reasons for my Short Order dated

30-1-2004 to release the appellant forthwith il not required in any

other case.

24, Office to transmit a copy of this Judgment separately (o

the learned District Judge, Khushab. | g/(
}

e -ar 2

(S. A. Manan }
Judge

Islamabad the 30" January, 2004

Fit for reporting

{ S. A. Manan )
Judge

UMAR DRAZ/




