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JUDGMENT:
‘ DR.TANZIL-UR-RAHMAN, CHIEF JUSTICE.- By this

judgment it is proposed to dispose of Shariat Petitions bearing Nos.17/1
of 1989, 3/I of 1990, and 2/K of 1991 filed at Islamabad and Karachi,
each challenging, in its own way, the specific provisions of the Qanun-e-
Shahadat Order, 1984 and the Criminal Procedure Code, 1898, which
were disposed of by us,on conclusion of hearing, by our short-order

dated 23-5~1991 which reads as under:-

"This Order will dispose of three Shariat Petitions
bearing Nos.S.P.No.17/I of 1989, S.P.No.3/I of 1990 and
S.P.No.2/K of 1991.

In these Shariat Petitions the petitioners have, in
their own way, challenged Articles 3 and 16 of Qanoon-e-
Shahadat Order, 1984 and Sections 337, 338, 339 and 494
of Cr.P.C. on the ground that they are repugnant to the
Injunctions of Islam.

For reasons to be recorded later separately, it is
declared that in our view-
Article 3 of Qanoon-e-Shahadat Order, 1984 is not repug-
nant to the Injunctions of Islam as laid down in the Holy
Quran and Sunnah of the Holy Prophet(S.A.W.).

Article 16 of the Qanoon-e-Shahadat Order, 1984 is
repugnant to the Injunctions of Islam as laid down in the
Holy Quran and Sunnah of the Holy Prophet(S.A.W.) in
so far as it provides that an accomplice is competent witness

‘ against an accused person in all matters other than Hadd,
even if his evidence is uncorroborated. We are of the view
that the offence punishable with Qisas, like Hadd, is also
to be excepted. In so far as the uncorroborated testimony
of an accomplice in an offence liable to ta'zir is concerned,
the conviction solely based on his evidence would be illegal,
unless there is corroborative evidence to support the convic-
tion. Sections 337 and 338 of Cr.P.C. which relate to tender-
ing of pardoning to an accomplice are against the Injunctions
of Islam in respect of the offences punishable with Hadd.

It is noticeable that Sections 337 and 338 of Cr.P.C.
have already been amended by Criminal Law(Amendment)Act,

1991 wherein it has been provided that no person shall be
tendered pardon who is involved in an offence relating fo

_ hurt or Qatal( J=35) without permission of the victim, as the
m : case may be, or the heir of the vietim.
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So far as tendering pardon to an accomplice
in case of Ta'zir is concerned, it is permissible only if
it is based on public interest and does not involve |
haqug-ul-Ibad.

In so far as Section 494 of Cr.P.C. is concerned,
since this point is already involved in two other Shariat
Petitions Nos.7 and 8/I of 1991, we deem it proper to.
deal with the ssid sections while deciding the above two
Shariat Petitions".

Herein below are given the reasons for the above Order.

2., | In Shariat Petition No.17/I of 1989 it has been stated
that an accomplice without granting pardon under section 337
or 338 of Criminal Procedure Code, 1898 cannot be a competent
witness. It has, therefore, been prayed that Article 16 of the
Qanun-e-Shahadat Order, 1984, in the present form, is against
the principles laid down in the Qur'an and Sunnah and should
be struck down and amended to bring it in. conformity with the

Injunctions of Islam.

In Shariat Petition No.3/I of 1990 it has been prayed
to this Court to strike down Articles 3 and 168 of Qanoon-e-
Shahadat Order, 1984, and sectiﬁns 337, 338, 339, 494 and
other similar sections of the Criminal Procedure Code, 1898
empowering the State and the Courts to pardon the criminals,

as being against the Injunctions of the Holy Qur'an, Ahadees,

Iima' and Figh, as the approver is not an 'Adil' (Just) witness.

In Shariat Petition No.2/K of 1991 Article 16 read
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- with illustration{(b) to Article 129 of the Qanun-e-Shahadat Order,

1984, except in the case of an offence punishable with hadd, and

sections 337 to 339 Cr.P.C. have been challenged as not in confor-
mity with the Injunctions of Islam laid down in the Holy Qur'an and

Sunnah of the Holy Prophet ( f—L“’ 4.,.1.;41!1 e ).

3. The abovesaid three Shariat Petitions were disposed of
by our short Order dated 23rd May, 1991 on conclusion of hearing
for reasons to be recorded separately, and these are the reasons

for the same.

4, This Court has got jurisdiction under Article 203D of

the Constitution of the Islamic Republic of Pakistan, 1973, as
incorporated in 1980 by the then President and Chief Martial Law
Administrator and, subsequently, adopted by the National Assembly
in 1985 (See Eighth constitutional Amendment) to examine a law or
a provision of law as defined in Article 203-B(c) of the
Constitution, .. 1973 and decide the question whether the law or

provision of law is repugnant to the Injunctions of Islam laid down

in the Holy Qur'an and Sunnsh of the Holy Prophet( fj__, .=.L¢.J_']t L,J..p ).

There is also a Constitutional obligation on the State under Article

227(1) which provides that all existing laws shall be brought in

conformity with the Injunctions of Islam as laid down in the Holy

Qur'an and Sunnah of the Holy Prophet ( rL_.., ._1.1.“1'11 w-e )
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and that no law shall be enacted which is repugnant to the
Injuncfions of Islam.
5. As prayed for in the aforesaid three petitions, the
following points are required to be determined in the light of the
Injunctions of Islam as laid down in the Holy Qur'an and Sunnah of
the Holy Prophet( (—-‘—) als A1l e ).

I. Competiency - of witness(Article 3 of the

Qanun-e-Shahadat Order, 1984).

I1. Conviction on sole testimony of accomplice.
(Article 16 of Qanun-e-Shahadat Order,1984).

II1, Tender of pardon to accomplice(sectiors 337,
338, 339 and 339-A of the Cr.P.C.1898).

iv. withdrawal from prosecution(section 494 Cr.P.C.)
We propose to deal with the first three points in this judgment. The
fourth point will be dealt with alongwith other two Petitions bearing
Nos.7/1 and 8/I of 1991 involving the question of remissior of sentence
withdrawal from prosecutjon which:have been réserved. for:. - =
judgmént on the same day.

I. COMPETENCY OF WITNESS (ARTICLE3 OF
THE QANUN-E-SHAHADAT ORDER, 1984).

6. To deal with the competency of a witness in the Shari'ah

it seems proper to mention first about his qualifications:

(a) Tahammul al-Shahadah (5ol __aajl Jees }; and

(b) Ada al-Shahadah ( dobea2)l *1ul)

7. The following are the conditions of Tahammul Shahadah

(ol _asl J__.a‘-')"




(1) A witness must be a sane person.
(2) A witness must be a person who is not blind.

(3) A witness must be a person who has witnessed

the Mashhud bihi (the matter in respect of which

evidence is given) except such matters are

proveable by hearsay evidence.

8. The following are the conditions of Ada al-Shahadah:-

( solazli«ian,

(1) A witness must be a person who is -

(a) baligh (adult).

(b) ‘aqil (sane)

(c) baseer ( ,—..a, having eye-sight);

(d) natig ( 3L having the faculty of speech);
(e) 'adil (just); and

(f) Muslim .

9. In cases where a non-Muslim's evidence is according

to Shariah, admissible, condition(f) will not apply.

10, Evidence of a minor shall, subject to t.he following
conditions, be admissible in cases relating to fighting and

altercation: -

(a) If it relates to a minor;

(b) If it relates to injury and murder, and not

to property matters;




(c) If the minor witness is a8 Muslim, sensible
and intelligent enough and not generally

known as a liar.

11. In case of the Mashhud ‘'alaih ( s .,,___.,‘_.) (the

person against whom evidence is given) being a non-Muslim the

condition of a minor witness to be a Muslim shall not apply:

{d) If evidence is given by more than one

minor witnesses;

{(e) If the witness or his parenis have no
enmity with Mash-hud 'alaih or with his

parents;

12, For proof of lineage, death, nikah, dukhui,( J,__s-.:)_
{ penetration ) jurisdiction of a Qazi and actuality of a trust, and

- such matters as may be proved by Shahadat-e-Sima'i (t,sl-... o olal)

the condition for a witness to have eye-sight shall not apply.

13. Sima'i Shahadah ( «olas u"‘-“ hearsay evidence)

means evidence that is given on the basis of tawatur ( 2l ) or

information of two ‘'aqil, baligh, 'adil, male persons or one male and

two female persons being 'aqil, baligh and 'agil.

14, Evidence by a dumb person shall be admissible, except
in cases relating to"hudud) only when it is written by the witness

-himself in the presence of the presiding Officer of the Cburt.

15. Evidence by a non-Muslim against a Muslim shall be
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admissible only when it relates to a wasiyyah( .04 will) made

during the course of a journey when no Muslim Shahid is available.

16. If the Mashhud 'alaih ( o ¢ Jy—ale ) is a non-

Muslim the witness may be a non-Muslim. (r full discussion

see my book 'Islami Qanun-e-Shahadat', 1988 printed Qanur-i-

Kutub Khana, Lahore,pp 32 to 54 and 99 to 160).

17. As regards :quantum of evidence (Nisab-e-Shahadat)

the offence of Zina liable to hadd ( &a..>) shall stand proved if
four Muslim, 'agil {( J5L<) and baligh ( a~tL adult), male
witnesses, about whom the Court, having regard to the provisions

of Tazkiah al-Shahud, contained in Ordinance VII of 1979 is safisfied that

they are "Adil" persons, give evidence as eye-witnesses of the
act of penetration ( Jy—3 ) necessary for the offence of Zina
liable to hadd: Provided that if the accused is a non-Muslim
the eye-witness may be non-Muslims who are credible according
to their own religion or faith.( Also see Rashida Patel's case,

(PLD 1989 FSC 95).

18. The offence of Saragah ( —p Theft) Hable to hadd
and the offence of Haraabah ( 4....,1,:-) liable to hadd shall
stand proved if two Muslim, 'aqil ( Jwd'es), baligh ( adult )

male witnesses, about whom the Court, having regard to the

provisions of Tazkiah al~-Shuhud, contained in: Ordinsnce VI of 1979is:




satisfied that they are 'adil persons, give evidence, as eye-

witnesses, of the offence of Saragah or Harabah: Provided that

if the accused is a non-Muslim the eye-witnesses may be non-

Muslims who are credible according to their own religion or faith.

19, In case of Samigah (theft) liable to hadd, the

statement of Masrooq Minhu ( «—s jj,e the person whose

property has been stolen) or of any person authorised 'by him

shall be recorded before the statements of the eye-witnesses.

20. The offence of Qazf (—2J—3 ) false accusation of Zina)

and the offence of Shurb-e-Khamr ( —ai oy drinkingwine)liable. to

hadd shall stand proved by the evidence of two Muslim, 'aqil,

baligh, male witnesses about whom the Court having regard to

the provisions of tazkiyah al-Shuhud contained in: Ordinance VIIIof 1979 is
satisfied that they are adil person: provided that if the accused

is a non-Muslim, the witnesses may be non-Muslims who are

credible according to their own religion or faith. In case of the

offence of Qazf liable to hadd, the statement of the complainant or
any pei'son authorised by him shall be recorded before the
statements of the witnesses,

21. An offence liable to Qisas ( _elwas ) shall stand proved

by the evidence of two Muslim, 'aqil, baligh, male eye-witnesses,

about whom the Court, subject to the provisions of tazkiyeh al-Shuhud
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contained ' in the'law:, is satisfied that they are 'adil ( J.J'..s.)
persons: Provided that if | accused is a non-Muslim the eye-
witnesses may be non-Muslim who are credible according to their
own religion or faith.
22. .Except for the offences liable to Hadd:® (. a—>) and
| Qisas ( _plas) all other matters, including fiscal matters, shall be
proved by the evidence of two 'aqil, baligh and 'adil male witnesses
and in the absence of two such male witnesses by the evidence of
one such male and two such female witnesses. If the defendant or
accused is a non-Muslim the witnesses may be non-Muslims who are
credible according to the faith or religion they profess.
23. Evidence of a single 'agil, baligh, 'adil, Muslim female
witness shall be admissible in cases relating to birth, virginity and
such other matters concerning women as arenot ‘usually seen by men:
Provided that if the defendant is a non—Muslim the femalewitness may
be non-Muslim who is credible according to the faith or religion she
professes. The (‘mndition of a female witness does not méaﬁ exciusion
of the evidence of a male witness.
24, Evidence of a single 'aqil, baligh, 'adil , male witness
shall be admissible in the following cases namely:-

(1) to determine the amount of compensation for
the damage caused:

(2) to translate the statement or the evidence of
a party or a witness in a court of law;

(3) to decide, when there is a difference of opinjon
regarding bai'-e-salam( &= a kind of
commercial transaction), whether the article
sold is useable or not;
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1) to determine, when the period specified : .-
for the payment of amount of a decree has
expired, whether the debtor under custody

has become insoclvent:

(5) to decide whether an article, which is a subject
of dispute between the seller and the buyer, is

~ defective or not; and

(6) to determine the amount of compensation for

the injufies caused.
25. In cases relating to property and the rights relating
thereto, where a defendant, after having been served with summons,
fails to appear before the Court; the plaintiff, may produce one
witness and may take oath which will be deemed sufficient evidence
for the prbof of his claim. Where the plaintiff fails to produce a
witness but produces documentary evidence the Court may, if it
is of the opinion that .the plaintiff's claim appears to be probably
true, decide the matter by giving an oath to the plaintiff. (for
fuller discugsion on @Quantum of witnesses ( b b e ) see
my book 'Islami Qanoon-e-Shahadat, 1988 printed at Qanuni Kutub
Khana, Lahore, pp 55 to 98).
27. Now coming to Article 3 of the Qanun-e-Shahadat

Order, 1984, relating to competency of witness, it reads as under:-

"3. Who may testify.-- All persons shall

be competent to testify unless the Court considers that they are
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prevented from understanding the questions put to them, or
from giving answers to those questions rationally by tender
years, ‘extreme old age, disease, whether of body or mind, or

any other cause of the same Kkind:

Provided that a person shall not be competent to
testify if he has been convicted by & Court for perjury or
giving false evidence:

Provided further that the provisions of the first proviso
shall not apply to a person about whom the Court is satisfied
that he has repented thereafter and mended his ways:

Provided further that the Court shall determine the
competence of a witness in accordance with the qualifications
prescribed by the Injunctions of Islam as laid down in the Holy
Qur'an and Sunnah for a witness, and, where such witness is
not forthcoming, the Court may take the evidence of a witness

who may be available.

Explanation.- A lunatic is not incompetent to testify,
unless he is prevented by his lunacy from understanding the

question put to him and giving rational answers to them."
27. The above Article lays down two requirements of
compentency of a witness:-

i) to have capacity to understand and ability to answer

the question put to him in a rational manner:

ii) to have requisite qualifications of a witness as
prescribed by the Injunctions of Islam, laid

down in the Holy Qur'an and the Sunnah
of the Holy Prophet.

28. This section also provides that where a qualified witness is
not forthcoming the Court may take evidence of a witness who
may be available. However, the gbove section contains three

proviso, namely;

i) A person shall not be a competent witness if

he has been convicted by a Court for perjury

or giving false evidence.
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ii) This disqualification as to the competency of
the witness will not be applicable to a person
about whom the Court is satisfied that he has

repented and mended his way. -

ifi) It has been left to the court to determine the
competency of a witness in accordance with the
qualifications prescribed by the Injunctions of
Islam,

. At the end of the section an explanation has been added that

if a witness is a lunatic he may testify provided he is

not prevented to answer the question put to him because

of his lunancy. It, iﬁ fact, relates to period during lucid
intervals.

29, The opening clause of the section mentions

some of the rules:as to the competency of a witness. A

person is capable of bearing testimony who possesses the
capacity to see a fact which is capable of being seen, of
hearing a fact which is capable of .being heard and of

perceiving a fact which is capable of preception.

30. The first and second provisc are based on the

verses 4 and 5 of Surah Al-nur, which read as under:-

ol a ey tal Galaz Al blis ¥y ale il

o e i U haboly el S aa e ot e DY

o (o_i:‘!’_:,ll)
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(And those who launch a charge against chaste women, and
produce not four witnesses, (to support their allegation), -
Flog them with eighty stripes; and reject their evidence ever

after: for such men are wicked transgressors:-)

(Unless they repent thereafter and mend (their conduct): for
Allah is Oft-Forgiving, Most Merciful).

31, The third proviso specifically provides that

a person should possess all the qualifications of a witness as

laid down in the Holy Qur'an and Sunnah. This section itself
does not prescribe the qualifications of a witness but makes it

a pre-requisite that he should possess the qualifications of a
witness as laid down in the Holy Qur'an and Sunnah.

32. At the end of the third proviso it has been
provided that "where such witness is not forth-coming the Court
may take evidence of a witness who may be available." This
clause seems apparently to be in conflict with the accepted rules
of a competent witness in Shariah; but it has been provided to
meet a situation where a witness possessing the requisite qualifica-
tions or that the witness(es) in requisite number,is not available,
so that the rights of the people(sl_ali 3 s> ) may not be lost
and the offenders should not go unpunished. The clause seems

to be based on the principle of necessity which is recognized by

the Shari'ah.
33. For the discussion aforesaid on section 3
#aod€x it cannot  tixemefamx be said that the provisions of law

as contained in Article 3 of the Qanun—é—S_hahadat, as to
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competency of witness, are repugnant to the Injunctions of Islam.
The Council of Islamic Ideology has also expressed its opinion on
the above Article 3.of the Qanun-e-Shahadat as not repugnant to

the Injunctions of Islam. (vide Annual report for 1988-89).

II. CONVICTION ON SOLE TESTIMONY OF
ACCOMPLICE(ARTICLE 16 OF QANUN-E-
SHAHADAT ORDER, 1984).

'34. Article 16 of the Qanun-e-Shahadat Order, 1984,
as challenged, reads és under:-

"Article 16, Accomplice.- An accomplice shall be
competent witness against an accused person, except in the case
of an offence punishable with hadd, and a conviction is not

illegal merely because it proceeds upon the uncorroborated testi-

mony of an accomplice."
This Article acknowledges the competency of an accomplice in

.all matters other than Hudood.

35. The provisions of evidence relating to an

accomplice were contained previcusly in section 133 of the
Evidence Act, 1872, since repealed, (hereinafter referred to as

"the repealed Act"). These very provisions have now been
re—enacted in Article 16 of the Qanun—e—Shahédat with the addition
of an exception that in case of an offence punishable with hadd,

an accomplice shall not be a competent witness i.e. for awarding
hadd punishment as provided in Hudood Laws, namely, the Offences
Against Property (Enforcement of Hudood) Ordinance (VI of 1979),

the Offence of Zina(Enforcement of Hudood) Ordinance (VII of

1979 ) the Offence of Qazf (Enforcement of Hadd) Ordinance (VIII
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of 1979), and the Prohibition (Enforcement of Hadd) Order (IV
of 1979), an accomplice shall not be a competent witness. In
result, the evidence of an accomplice has, thus, been excluded
for the offences punishable with hadd. This exception may
equally apply to any other future law making an offence

punishable with hadd, as ordained by Allah or His apostle.

36. An accomplice in the commission of an offence,

is a co-accused, an associate or partner who has such a relation
tb the criminal act that he can be jointly implicated with the
other accused. The term ‘accomplice' implies that the offenders

are more than one who are participes criminis in respect of

commission of the crime charged as principals or associates.

37. The present Article 16 must be read with
illustration(b) to Article 129 of the Qanuh~e—Shahadat as both
co-relate to each other. Now, reading Article 16 and illustration
{(b) to Article 129 together, it would appear that the Courts, in

the Sub-continent, while construing section 133 of the re.pealed

Act, have held that whilst it is not illegal to act upon the
uncorroborated evidence of an accomplice it is a rule of prudence so
universally - followed as to amount almost to a rule of law that

it is unsafe to act upon the evidence of an accomplice unless it

m is corroborated. _
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38. It may, therefore, be said that as provided
in section 133 of the repealed Act and now Article 16 of the
Qanun-e-Shahadat so provides (except in case of an offence
punishable with m) that sole testimony of an accomplice,
without independent corroboration will not render the conviciton
illegal,if the rule of Islamic law of evidence is that the testimony
of an accomplice alone is not sufficient to base conviction of
a co—accused, unless corroborated by other piece of evidence,
the provisions of Article 16, as framed, will come into conflict
with the Injunctions of Islam. It may, however, be added that
in view of the provisions of illustration(b) of Article 129, it has
been almost the rule of law that without corroboration, the evidence

of an accomplice is not to be acted upon.

39. Islamic law lays down certain qualifications

for a competent witness to tender evidence in a Court of law.
An accomplice (or approver) does not come up to the required
standard of competency, because, firstly he is a.criminal and,
secondly, he on his own confession of the commission of the
offence becomes undoubtedly a fasiq. Islam searches out the
inner conscience of everyone because one has to act as in the
presence of God to whom all things, acts and motives are

known,
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40. In Islam a witness must be 'adil ( Jols ).

'Adalah’ (justness) is a condition precedent. The evidence is

to be given for the Almighty Allah. A detailed illustration of

a competent witness is to be found in the various verses of

the Holy Qur'an, quoted below, with translation and comments

by Abdullah Yousaf Ali:-

o it oyl tlaas Ldll ol bosS haloeditad L ”
bas X Loa bl Db L 5 L S ol ey ety

R P L It 2 LRC ISP RN St PR S RVERA PN |

(1ve e

(O ye who believe! stand out firmly for justice, as witness to

Allah, even as against yourselves, dr your parents, or your Kkin,
and whether it be (against) rich or poor: For Allsh can bhest
protect both. Follow not the lusts (Of your hearts), lest ye swere,
and if ye distort (justice) or decline to do justice, verily Allah

is well-acquainted with all that ye do.)

"Justice is God's attribute, and to stand firm

justice is to be a witness to God, even if it is detwimental to
our own interests (as we conceive them) or the interests of

those who are near and dear to us."

41. But, Islamic justice is something higher than

the formal justice of Roman Law or any other human Law. It is
even more penetrative than the subtler justice in the speculations
of the Greek philosophers. [t searches out the innermost motives,
because we are to act as in the presence of God, to Whom nothing

remains secret.
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L 42, Some people may be inclined to favour the rich
because they expect something from them. Some people may be
inclined to favou_r_ the poor because they are generally helpless.
Partiality in either case is wrong. Be just, without fear or
favour. Both the rich and the poor are under God's protection
as far as their legitimate interests are concerned, but they
cannot expect to be favoured at the expensg of others. And

He can protect their interests far better than any man."

CF st ekt ) e ol doliastt hadly €0 Jus g3 hoasl,”
(And take for witness two persons from among you endued with
justice, And establish the evidénce)

"Everything should be done fairly and squarely
and all interests should be safeguarded. Publicity and the
establishment of proper evidence ensure that no one will act
unjustly or selfishly. All should remember that these are matters
of serious import, affecting our most intimate lives, and therefore

our position in the spiritual kingdom in the Hereafter."

(7 sttebmaadt ) olnn bt gl Soh o) bl it lal L ”

(O'ye who believe! if a wicked person comes to you with any

news ascertain the truth).

TAll tittle-tattle or reports-especially if emanating

from persons, you do not know are to be tested, and the truth

ascertained. If they were believed and passed on, much harm
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may be done of which you may have causejafterward to repent
heartily. Scandal or slander of all kinds is here condemned.
That about women is specially denounced.”

in the above verse
43, As I understand, the word "Naba'" ;if taken in

its ordinary meaning as "tidings" .or information!, the Holy

Qur'an directs that if it is received from a % let it be checked,
from other sources, lest the information may be untrue. Thus,

it is all the more required in the matter of believing an accomplice,
who has turned out o be fasiq on account of the commission of
the offence, while giving evidence which is on a higher pedestal
than mere a tiding (k.habr, == ) or information) as it affects

the rights and liabilities of another person which are to be

decided on the basis of his evidence. Thus, his evidence can

only be relied on if it finds support from other corroborative
evidence. 8o, this rule of evidence finds direct sup'port from

the verse of Surah quoted above. According to me it is a direct
nass, ( o P ) a textual manifestation against the conviction

of -an accused on the uncorroborated evidence of an accomplice.
RSN | S I+ | R WO T IS [PReS! 30} R N DU % DS [
( Yo oY a_amdl) ¢ ldll L f’—u‘

(We sent aforetime our apostles with clear signs. And sent
down with them the Book and the Balance (Of Right and Wrong),
that men may stand forth in justice).
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"'I‘hfee things are mentioned as gifts of God. In
concrete terms they are the Book, the Balance, and Iron, which
stand as emblems of three things which hold society together, viz.,

Revelation, which commands Good and forbids Evil; Justice, which
gives to each person his due; and the strong arm of the Law which
maintains sanctions for evil-doers.™

44, it shows that to do justice, Allah gave the "Book" ( _is<I1 )
) a symbol of Laws and the balance
and Balance ( 4! 3w ) to the Prophets. The Book is actually Lr.;is a

symbol of justice. The word " Lodes is plural which shows that
all the apostles’( J-'“J.) duty was to do justice among the people.and
they were not supposed to charge any fee for doing justice among the
people. The Quran in the word .of Prophet says:
AT AP 351 [
'“I do not claim any charge/fee "

45, The above verse of the Holy Qur'an gets further support

from the following verses:

Sl o pree 13l 1y Lalal I elsle Y 5uss o] oS o L sl G

(b v Pl ) ¢ Juedls 19025 o
(Allah doth command you to render back your Trusts to those o
whom they are due, and when ye judge between man and man, they

ye judge with justice).

In this verse the word " oiole¥!™, as I understand it, has been

used in general terms. It also includes ‘evidence' as it has been

made obligatory on a person who has received evidence in respect
of a matter render the said evidence " ulastls tal™>  They shoud
not refuse whenever they are called upon to give evidence( . Ly 3

) [P ceea s 131 #lanadl) for the sake of Allah, and not for any

W

-"



£ ? f{
_224 -
worldy benefit. The word " *1al" is common in the verse and in

the law relating to evidence.

486. The word " Ju—s " has been used at many places in
the Holy Qur'an in the same sense. It shows that the judgment

should be based on justice.

A gy e Ll ey £ Gedl Dt et Lt
(Voo 18Tl )o bapas ool = Y,

(We have sent down to thee the Book in truth, that thou

mightest judge between men, as guided by Allah: so be not

{(used) as an advocate by those who betray their trust).
44. The Commentators explain this passage with reference
to the case of Ta'ma Ibn Ubairaq, who was nominally a Muslim

but really a Hypocrite, and given to all sorts of wicked .deeds.

He was suspected of having stolen a set of armour, and when
the trial was hot, he planted the stolen property into the house
of a Jew, where it was found. The Jew denied the charge and
gccused Ta'ima, but the sympathies of the Muslim community were
with Ta'ima on account of his nominal profession of Islam. The
case was brought to the Apostle, who acquitted the Jew according
to the strict principle of justice as "guided by Allah". Attempts
were made to prejudice him and deceive him into using his

authority to favour Ta'ima.

4., '~ The word " 31" is of great importance in the Holy
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Qur'an as it throws light upon . all] prevailing - concept of justice in
‘Islamy which is the fqundation of peace and prosperity. This
word ( (3») has been used in the Holy Qur'an at about 287 (two
hundred and ei.gfhty-.sej,ri_en_) _times,'.;h its several derivatives forms

out :of which'a few verses are given below:-
( Ve 17 Sheaadl ) o ppmdad! 0 S Db Gy, o "",.n“ *

(The truth (comes) from Allah 'alone; so0 be not of those who

‘doubt).

"The truth does not necessarily come from priests,
or from the superstitions of whole peoples. It comes from Allah
and where there is a direct revelation, there is no room for

doubt .ﬂ

Maie L0V LI it iy ay LS izt Mt

O V) b gt

(Say: "“Shall I seek for judge other than Allah? When He it is
who hath sent unto you the Book, éxplained in detail, they
know full well, toc whom We have given the Book, that it hath
been sent down from thy Lord in truth. Never be then of

those who doubt).

49, The righteous man seeks no other standard of
judgment but Allah’s Will. How can he when Allah in His Grace

has explained His Will in the Qur'an with details which men of

every capacity can understand? The humblest can learn lesson
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on right conduct in daily life, and the most advanced can find
the highest wisdom in its spiritual teaching, enriched as it is
with all kinds of beautiful illustrations from nature and the

story of man.
( 1¢ :‘°U“':)'=)‘ uu—:"“u' u.:,-ﬁ)l—'k‘L-uu‘ Sl cj.‘["'-’-—i-’ ’

(The Truth hath indeed come to thee from thy Lord:So be
in no wise of those in doubt).

-50. “TAllsh's Truth is all one, and even in different forms
men sincere in Religion recognize the oneness. So sincere Jews
like 'Abdullah ibn Salam, and sincere Christians like Waraqga or
the Nestorian monk Buhaira, were ready to recognise the mission
of Muhammad Mustafa( gl a—ele i @&=2). "The Book" in

this connection is Revelation generally, also referring to pre-

Islamic revelation.®

b1, the above verses of the Holy Qur'an clearly show
that " (3—=d} " is "The Truth" devoid of all kinds of doubts, or

falsehood.
(LY 3% 31 o gpabnr @ity Godt iy JbLIL Gl beks ¥y "

(And cover not Truth with falsehood, nor conceal the Truth

when ye know(what it is)."

There is a commandment not to confuse truth with falsehood.

This amounts to concealment of truth.

52. The word " 'swds " ig derived from the word © — "




o

M

- %5 -
and the same is fully explained in the following verse of the

Holy Qur'an:
(1 i | fLﬁY‘)aQ,ﬂlgLrlghw,)LdeuMJm‘w-ﬁJ},J”

(If We had made it an angél', We should have sent him as a
man, and We should certainly have caused them confusion in

a matter which is already to them obscure and confused).

53. "Supposing an angel should appear to their grosser
senses, he could do it only in human form. In that case their
present confused notions about spiritual life would be still more
confounded. They would say "We wanted to see an angel, and

we have only éeen a man!"

Both the above verses make it clear that " Gl " is always free
from "confusion" and "doubt".

Uls o ome o ¥ all o1 paih by oedll oo Jolae ¥,

(Vv €L 21) o L)

(Contend not on behalf of such as betray their own souls: For

Allah loveth nqt one given to perifidy and crime).

54. Our souls are a sort of trust with us. We have

to guard them against all temptation. Those who surrender to
crime or evil betray that trust. We are warned against being
deceived into taking their part, induced either by plausible
appearances, or such incentives to partiality as that they belong
to our own people or that some link connects them with us,

whereas when we are out to do justice, we must not allow any
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irrelevant considerations to sway us.

55.. Verses 105 and 107 of Surah Al-Nisa S.IV contain

the word: Khawwan ( )—._5 ). Both these verses make it

clear that Allah does not like ‘Kh"s;i:n' ( otl>) (who betrays

His trust). Thus a witness should not be a person who

betrays the trust of Allah reposed in human being. The above

verse (IV:107) also shows that our sculs are a sort of trust

with us and those who surrender to crime or evil betray their

trust and become m ( o—=—>) and are sinners (Athema’
L——.1 ) and do not have the characteristics of those who

are loved by Allah.

Lta, Joirt ot Lgmr o e 2 Lt 5f 2ths o ny "

(1Y e ldl) o Lo Lot

(But if anyone earns a fault or a sin and throws it on to one
that is innocent, He carries (on himself) (Both) a falsehood

and a flagrant sin).

56. The above verse of the Holy Qur'an is about those
persons who can be called the 'approvers'. Such persons are
criminals and sinners themselves and they throw their fault or

sin on those who may not be offenders in those erimes. About
such persons Allah says that they carry falsehood and a flagrant
sin.  This is the reason that the evidence of the criminals and
sinners who throw their fault and sin on others, is not considered

to be a true evidence by itself. The study of the Holy Qur'an
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- from verses 105 to 112, S.IV reveals ::2_: number of things

about justice and the evidence..

57. Besides the above Injunctions of Islam as laid down
in the Holjr Qur'an, the following traditions of the Holy Prophet

(f_L" a,l.sa.tll ‘_,_.La ) are also relevant:-
JU el ade il o ot 0 aom o el o cemd g e
3 Yyash Yy ol ¥y axls Y, s ol al e ¥
¢ Cedl Joa t_:L_ﬁ‘S.:L..A..: Sy aeml e
(The Holy Prophet said, says Umar bin Shoaib, with reference

to his father who with reference to his grand-father the Holy

Prophet( rL., PV P i1 =2 ) said "The evidence of Khain

(man and Kha'inah (woman) (who betray their Trust) Zani-
Zania and of enemy. ‘against brother and of those who live in

the house (servant, family members etc.) is not admissible).

58. The evidence of an accomplice as an approver may

bear some revenge or enmity towards his other accused/partners.
The Holy Prophet has said that the evidence of a person having
enmify with his brother is not acceptable.' al  olo ai 53 Yyt

(Mishkatul Masabih, vol.2 p.623 translation by Fazlul Karim).

- 59, There is also a tradition related from Hazrat Umar Ibn
Abdul Aziz who is generally known in the Islamic history as fifth

guided Khalifa. The tradition clearly supportsthe contention
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that the evidence of an accomplice is not acceptable in
Islamic law. The writing of the fifth Caliph is just like a

commentary of the saying of the Holy Prophet.

“60. These are the words of the tradition:-

Al e JaadUl 3 Yt Toasdl ga e ¥ jallos G s o5
L aalad oo ¥ 6 Ly adeadll Jlo oI oo, o WAL b
alooe Yy rLY‘&LM Yy and¥ jeé g0 ¥,y Y,

(YY1 e A glpttas rl.)U izl )

(Umar Bin Abdul Aziz wrote that evidence of only a reliable
person who must not be an accused is acceptable. It is for
the reason that a tradition from the Holy Prophet has reached
us that the Holy Prophet( p—luyeledll Jo) said tha;c
deposition of a treacherous man or woman is not valid nor of
a man having enmity with his.brother. The evidence of an

innovator is also not acceptable,)

“61. Section 1705 of the Majallah Al-Ahkam Al-Adliyah, Turkey,

states TA "-w'itness ‘must be a person:endued’ with justice(credibility)."

62, The Council of Islamic Ideology, then headed by
me, in its Draft Ordinance on Islamic Law of Evidence, 1982

has defined credible ( Jvl—s) witness as under :-

"Adil ( Jol—s ) means a Muslim who is known
for performing prescribed religious duties
(b=l 4 2! 3) and abstains from major
Sins( ¢S LS.




Nows,: with.'this background of. thé Quratric ‘commandments
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'. ' 83,
and sayings of the Holy Prophet( l,_|_,_,3 aade a1 t5._L.:- ), reverting
to Article 16 of the Qanun-e-Shahadat, petitioner in Shariat

Petition No.2/K of 1991 submitted that the offence punishable

with Qisas (Retaliation) be also excluded from the general rules

lald down under Article 16. He urged that there is similarity
between the hadd and gisas. Reference was made by him to

an extract from page 63 of Islami Qawaneen Hudood, Qisas Diyat

and Ta'zirat (written by me) published by Qanun-i-Kutab Khana,

Lahore 2nd Edition, which reads as under:-

. C.\-BI-M u—_u:u:Laj, o g

—2lolags bilu v 80l Au plad 24b S as
Jlj_l"ks-‘mg —1en Sl o plad b el B g ol Das b e
— polad gy

oA Sele o9 e Ve 58 apuge B SRS ol - e Bl 14

Reliance was also placed by Mr.Mohammadi on the following
observation of Maulana Mohammad Taqi Usmani, J, in

Federation of Pakistan vs. Gul! Hassan Khan (PLD 1989 SC

633) appearing at pages 681-682 of the Report which reads

as under:-

éﬁ_.l__.., gl S len sae g LS| 5 o WLle 5y o Jlsw |iuguo]
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84. The submission of Mr.Mohammadi seeking for the
exception in Article 16 of the Qanun-e-Shahadat in respect of
the offence punishable with Qisas, like that of hadd, is based
on socund reasohing inasmuch-as according to the oft-quoted
tradition of the Holy Prophet ( r_L., 4_:.‘:-. Ji e )
cloall ya_=l §, 0l the punishment of Qisas, is also

repulsed on account of doubt like that of hadd.

B5.. It may be worthwhile to mention here that section
133 of the repealed Evidence Act, 1872 was challenged before
this Court by the petitioner through Shariat Petition No.l/K of
1979 and Shariat Petition No.20/K of 1979 wherein, inter-alia,
section 133 of the Evidence Act was also challenged. The
petitions were dismissed on the ground that the Evidence Act
related to the pfocedure of Courts and was .thus immune from

the jurisdiction of this Court. On appeal before the Appellate

Shariat Bench of the Supreme Court in Federation of Pakistan

vs. Gul Hassan Khan alongwith several other connected petitions

reported in PLD 1989 SC 633 the question of section 133 of the
Evidence Act being procedural or otherwise or its examination
on the anvil of the Qur'an and Sunnah was not considered as
the said Act had already been repealed and the new law,

Qanun-e-Shahadat Order, 1984 had come into force. The relevant

observation of Maulana Mohammad Taqgi Usmani,J, as quoted
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above, was made in the appeal before the Shariat Appellate
Bench filed earlier by Mr.Mohammadi against the dismissal of

the petition No.1l/K of 1979.

66. It may, however, be observed here that the
provision of Article 16 (or for that matter section 133 of the
repealed Act) does not relate to procedure but declares that
a conviction merely because it is based on uncorroborated
testimony of an accomplice is not illegal. It, in fact, imposes
a liability on an accused of being convicted on certain piece
of evidence in a certain situation which involves the question
of conviction of an accused in a crime. It cannot, therefore,
be said to be procedural in nature. In fact, this provision

is invol'zed and works against the accused, and takes effect as

a substantive provision of law.

87 I may also refer to Muhammad Alam vs. State (SCMR

1983 Part II, P.1127) wherein Maulana Mohammad Taqi Usmani,d,
referring to section 133 of the repealed Acf (Evidence Act 1872)
observed as under:-

.J,...a aJH_,__a o lblas 1S Y seda S F'fM'r o lad C;,,;,I..:'? SEotad
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68. The rule that an accomplice is a competent witness
and the judgment based solely on his evidence is not i.llegal.
does not find place in the Muslim Law of Evidence. The reason
is obvious. Islam lays great stress on the conditions of
competence and standard of probity and rectitude of a witness
both qualitatively and quantitatively. An accomplice who
partakes commission of an offence bécomes fasiq ( G.l-$) and
thus his testimony is not worthy of credence. It appears that
the framer of the Qanun-e-Shahadat Order, 1984, though
considered aﬁ accomplice as incompetent witness in an offence
punishable with hadd, but considered him as competient witness
in other matters, perhaps, on the ground of necessity, as it
may, sometime be difficult to bring home the principal accused
to guilt, without having recourse to the evidence of an

accomplice.

69. It is also noticeable that the proposed Islami
Qanun-e-Shahadat 'Ordinance, 1982, as drafted by the Council
of Islamic Ideology (then headed by me) does not contain any

such provision as to the admissibility or otherwise of the

evidence of an accomplice.
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"70.. Mr. Justice Khalil-ur-Rahman, Judge of th_e Lahore
High Court in his . look Principles and Digest of the Qanun-e-
Shahadat, a commentary adapted from (late) Justice Monir's
Principles and Digest of the Law of Evidence, vol.l_l page 154,
while discussing Article 16 of the Qanun—e—.Shahadat has stated
that "the principle and proposition of law that a conviction is
not illegal merely because it proceeds upon the uncorroborated
testimony of an accomplice contained in Article 16 is not in

accord with principle of Muslim Law of Evidence."

71. Fathi Bahnasi ( (gusf;  s>=? ) a modern Arab

Scholar in his book Nazriyah al-ithbat fil Fiq al Islami

(@l Yl g =l 2N &, k) on Islamic jurisprudence,

published in 1962 page 84 writes that the evidence of an accused
or a person, against whom a judgment has been passed, is not
acceptable in Islamic Law. He cites Mulla Khusro to support

his contention which reads as under:-

v e gl 5 LS ean, r.a.:,ﬂd.,.i:Hi.t.sLa—Jl el 5 boaos,

(An incident having taken place among the prisoners in the

prison and some of them offer themselves for giving evidence
regarding the incident, their evidence shall not be accepted

(against the accused) for the reason that they all are accused

m persons, as mentioned in Al-Jam'al-Kabir ( ;———..—.-9‘ c_—-—-‘-—-?-“).
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72, As would be clear that in Islamic law of Evidence,
‘adil ( Jwole) is a condition for the admissibility of the
evidence of a witness, but sometime the evidence of a ghair
adil ( Jol—s ,—¢ ) is also accepted in necessity. Allama

Tarablasi in his book Mu'in al-Hukkam( . rlf_.all s ) writes:

RE IR [ PRI R R R PVRIE NP OR B N SR G P et

sWteW) e ol as, ak, Ain A O Jos s
(if the village»s gave evidence in favour the right of a woman
or another person and none of them is adil ( Jelws) the

Qazi will decide the case on the basis of evidence of a large

number of such witness (lacking ‘adhlah).

He further writes:
selias als oldt Jo it ¥ Loty ool dl g W1 13t e

(if the majority of the residents in a locality are evil-doers,
the evidence of some of them will be accepted for and against
the others so that their interests niay not suffer and their

properties and rights may not be destroyed)

He continues:

colad cdd o dmal Las Joe ol Gl ‘Sl_a.U cmes VO
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(if, in the opinion of a judge, an evil-doer gives true evidence,

m' _ he should accept his evidence and his evil-doing in other matters
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will not harm it, because a person may be evil-doer in one
matter while he may not be evil-doer in another matter.”
(Al-Tarablasi, Alauddin Abul Hasan Ali Ibn Khalil; Mu'in
al Hukkam ( fls_;.ll e ), printed Qandahar, Afghanistan,

pages 145, 146).

73. Another contemporary scholar Abdul Fattah
Muhammad Abu Al-Aingin writes, "the confession of co-accused
will be restriqted to his own offence and will not be extended
to any body else even his co~accused. Thus if some persons
jointly commit an offence and then one of them confesses the
commission of the offence and gives evidence on his other
co-accused, his confession will only be restricted to him and
will not be taken as evidence against his co-accused." (Al-Qada

Wa'l Ithbat ( <l=V!,y “Laslly cairo, p.493).

4. This fact has been partly incorporated in illustration(b)
of section 129 of Qanoon-e-Shahadat 1984 wherein_the Court hss
been authorised that under the circumstances of a particular case,
it may presume that an accomplice is unworthy of credit unless

he is corroborated in material particulars.

75. It is pertinent to mention that non-admissibility of
the evidence of an accomplice is not restricted to an offence
liable to hadd but it is also extended to an offence liable to

Qisas ( _elas ). Thus in an offence, punishable with ta'zir

( )—j}—=2) i.e. the offences other than punishable with hadd and
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Qisas may be used as circumstantial evidence( t_,....,!).i ol _as)

if it is corroborated by other independent evidence.

6., Section 16 of the Qanocon-e-Shahadat 1984 is,

therefore, declared as repugnant to the Injunctions of Islam.

An accomplice is not a competent witness in offences punishable with
Qisas as“well,besides Hadd. ‘A cohviction based on his uncorroborated

testimony ‘even :im matters of ta'zir will be illegal.

III. TENDER OF PARDON TO ACCOMPLICE (SECTIONS
337, 338, 339 AND 339-A OF THE Cr.P.C.1898).

77. While considering sections 337, 338 and 339 of
Cr.P_.C. it may be stated that in the Pakistan Law of evidence
Pakistan Criminal Procedure Code, we come across with two

terms: One is accomplice and the other is approver. Sometimes
these terms appear to have been used interchangeably. The
distinction, however, remains that an approver is always an
ac_complice whereas an accomplice is not necessarily an approver,
as an accomplice or co-accused becomes an approver after he

has been tendered a pardon or granted concesgion on the
condition that he will reveal the truth and will not hide anything

in relation to the offence or offences which he and the other

accused are alleged to have committed; Relevant sections 337,

338, 339 and 339-A of Cr.P.C. are reproduced:-

Section 337: "Tender of pardon to accomplice.."’




1)

(2)

)
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In the case of any offence triable exclusively
by the High Court or Court of Session:;, or
any offence punishable with the imprisonment
which may extend to ten years, or any offence
punishable under section 211 of the Pakistan
Penal Code with imprisoﬁment which may
extend to seven years, or any offenée under
any of the following sections of the Pakistan
Penal Code, namely, sections 216A, 369, 401,
435 and 477A, (the District Magisirate or
Sub-Divisional Magistrate) may, at any stage
of the investigation or inquiry into, or the
trial of the offence, with a view to obtaining
the evidence of any person suppoéed to have
been directly or indirectly concerned in or
privy to the offence, tender a pardon to such
person on condition of his making a full and
true disclosure of the whole of the circumstnaces
within his knowledge relative to the offence |
and to every other person concerned, whether,
as principal or abettor, in the commission

thereof:

"Provided that no person shall be tendered

pardon who is involved in an offence relating

to hurt or gqatl without permission of the

vietim or, as the case may .be, of the heirs

of the victim". (Amended by Presidential

Ord:1 of 1991).

Every person accepting a tender under this
section shall be examined as a witness in the

subsequent trisl, if any.
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(2A) In every case where a person has accepted
a tender of pardon and has been examined
under sub-section(2), the Magistrate before
whom the proceedings are pending shall, if
he is satisfied that there are reasonable
grounds for Believing that .the accused is guilty
of an offence, commit him for trial to the (ourt

of Session or High Court, as the case may be.

(3) Such person, unless he is already on bail,
shall be detained in custody until the

termination of the trial.

338. Power to grant or tender pardon. At any time

before the judgment is passed, the High Court
or the Court of Session trying the case may,
with the view of obtaining on the {rial the
evidence of any'person supposed to have been
directly or indirectly concerned in, or privy to,
any such offence, tender, or order the District
Magistrate to tender, a pardon on the same

condition to such person.

"Provided that no person shall be tendered
pardon who is involved in an offence relating
to hurt or qatl without permission of the
victim or as the case may be of the heirs of
the vietim."

(Amended by Presidential Ordinance No.1l of

1991).
339. Trial of person to whom pardon has been tendered.
(1) Where a pardon has been tendered under

Section 337 or Section 338, and the Public
Prosecutor certifies that in his opinion any

person who has accepted such tender has,
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either by willfully concealing anything
essential or by giving false evidence, not
complied with the condition on which the
tender was made such person may be tried
for the offence in respect of which the
pardon was so tendered, or for any other
offence of which he appears to have been

guilty in connection with the same matter:

Provided that such person shall not be

tried jointly with any of the other accused
and that he shall be entitled to plead at
such trial that he has complied with the
conditions upon which such tender was made;
in which case it shall be for the prosecution
to prove that such conditions have not been

complied with.

(2) The statement made by a person who has
accepted a tender of pardon may be given in

evidence against him at such trial.

(3) No prosecution for the offence of giving false

evidence in respect of such statement shall

be entertained without the sanction of the

High Court.
339A Procedure in trial of person under Section 339.
(1) The Court trying under Section339 a person

who has accepted a tender of pardon shall,
before the evidence of the witnesses for the
prosecution is taken, ask the accused whether
he pleads that he has complied with the

conditions on which the tender of the pardon

‘9(\ was made.
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(2) If the accused does so plead, the Court shall
record the plea and proceed with the trial,
and shall, before judgment is passed in the
case find whether or not the accused has
complied with the conditions of the pardon,
and, if it is found that he has so complied,
the Court shall, notwithstanding anything
contained in this Code, pass judgment of
acquittal.

78 _ Although the above provisions are contained in
the Criminal Procedure Code bui looking to their implications it
cannot be said that they are simply procedural in nature. They
relate to the privilege or right of the Ruler or the State and the

rights of the heirs of the deceased or the victim which are of

substantive nature.

79.. An approver, on his own admission, is a criminal
who implicates his erstwhile associates in crime in order to save
his own skin under a promise of pardon that he discloses all that
‘he knows agajpst those with whom he associated criminally and
this expectation would lead him to favour the prosecution. It

has thus, been observed by Sir John Beaumount in Bhuboni Sahu.

V. The King (PLD 1949 FC 90) that "the danger of acting upon

accomplice evidence is not merely that the accomplice is on his
own admission a man of bad character who took part in the offence

and afterwards to save himself betrayed his former associates,



and who has placed himself in a position in which he can hardly

fail to have a strong bias in favour of the prosecution™.

80. The Council of Islamic Ideology in its 9th Report
on Islamization of Laws relating to the Code of Criminal Procedure
in September, 1983 (then headed by me) regarding sections 337,
338 and 339 recommended as under:-
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Qanun-e-Shahadat Pub. 1989 Lahore that :
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82. Apart from the Qur'anic Injunctions, the
rationale in Islam for discarding or not believing the evidence of
an approver without corroboratioﬁ is that an approver is likely
to depose falsely in order fo shift the blame. His.evidence is
open to suspicion and his credibility is doubtful. It has been

held in Ramzan Ali Versus the State (PLD 1967 SC 545) that

"where an accomplice is not made an approver but examines as
witness, though he could have been made an approver, his

evidence shall be viewed with great suspicion”.

. 83. It is to be noted that approver's evidence is not

for the sake of Allah th_e Almighty as invariably ordained by Holy
Qur'an. o dolaidl L.3ly In fact an approver gives evidence
in the hope of implied pardon with a motive to secure his liberty
or to save his life. His evidence is likely to be biased in favour
of prosecution thereby he loses the characteristic of being an
independent 'Adil witness, in as much as he sells his testimony

for his personal gain and cannot be termed as an independent |
witness. In all probability, he is likely tc minimize his role and
exaggerate the role of other accused as he being a co-accused is
not legally discharged and continues to be an accused. There is
every possibility in acting upon the testimony of an accomplice that

in a desire to screen his partner in the crime he may substitute
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for him a completely innocent peréon. The possibility of his
exonerating the actual culprit cannot be ruled cut; he may be the
actual culprit and he may shift the blame to co-accused. Furthermore,
the provision of law may be rﬁiguseﬂ in as much as it provid.es an
opportunity to persons in authority to involve their opponent in
criminal cases who may be implicated falsely on the testimony of
an approver. The conviction on the uncorroborated testimony of
an accomplice stands no merit in Islamic law of evidence. He being
a fasiq, his testimony is to be corroborated by other independent

evidence, as already observed.

84, There are verses of the Holy Quran which make out the
philosophy of crime and punishment in Islam.that every person is
responsible to his actions in .this world and the world Hereafter,
and everyone who earns sin and does wrong should be pu’nished

accordingly.

(VY 20Tl ) e ey oy B Jomg on

(Whosoever worketh an evil, shall be requitted
therewith).

Voeledl blee i e MWoan L T by ”

(AL YA aadll) o Halane B L
( Whosoever bringth evil, then those who do ill works

shall be rewarded only for that which they have been working).

(9 : L}‘J‘)”UJJ‘-‘:F'SL VU e Ja ™




(Are ye being requited aught save that which ye have

been working.).

( Yy rLuYI)ao,{;Q s L UEY. OSPLh LR SOr SR | I It
I}

(Verily those who earn sin, anon will they be requited

for that which they were wont to do).

(01 & eabel e Clamdlp oo alll Gl el Guic JS i

(That Allah may requit each soul; according to that

which he hath earned; verily Allah is swift in

reckoning)
(11 v b gD e gpdly ¥ oy Lalt Y1 oy W 38t *Ts iy

(Whosoever will come with as vice shall not be requited

save with the like thereof and they shall not be wronged)

Care 2 La¥ldeggsl L5, ah r Yy lade Y i Sy, "

(Every soul draws the meed of its acts on none but
itself: no bearer of burdens can bear the burden. of

another)

85, | The doctrine of personal responsibility again.
We are fully responsible for our acts ourselves: We
cannot transfer the consequences to someone else. Nor
can anyone vicariously atone for our sins. (Abdullah
Yousaf Ali p.339). In Surah XXIX:13 we are told that the
misleaders "will bear the burdens alongwith their own."
Those are the burdens of misleading others with their
falsehoods. So, both the sins are their own; vis, their
original sin, and the sin of deluding the others. The

responsibility of an approver who implicates falsely
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."’ . & co-accused will, therefore, be doubled, both .in this-
world aad in the‘wor1d Hereafter.
86. ' .Tenderfing .pardon. to an accomplice and make him
approver - on the conditiomn to disclose all the facts
and parts played by his co-accused as provided in section
337, 338 and 339 of Crimimal Procedure Code, according to
Islamic Law, - 1is not permissible in an offence liable

to hadd as hadd cannot be waived, reduced, enhanced or

altered in any case by anyone. But as far as tendering
pardon to him in case of ta'zir is concerned, it is
permissible if it is based on"public interest"because
ta'zir can be waived by a ruler, legislature or Judge
if he deems it necessary in the circumstances of a
particular case. Allama Shami, as quoted earlier has
written in his book Radd al-Muhtar ( JL&Km”dj '}

that "the difference between hadd and ta'zir is that
contrary to ta'zir no recommendation can be accepted

in Hadd and that a ruler cannot waive it and it is(also)

dropped by the delay( . ,ul3-). (Shami, Ibn Abidin, Radd

Al-Muhtar, vol:III page 194). He further writes, "so far;u;
pardoning of an accomplice in matter of ta'zir is
concerned, it is only permissible when ta'zir relates

to the right of Allah and thus it will not be permissible

X“ if ta'zir relates to the right of an individual unless
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the victim himself pardons him." (i‘bid,page 239) like the .offence
of murder and hurt,

87. | Therefore, in case of an approver, his evidence against
his co-accused shall not be accepted unless it is corroborated
with other evidence because in this case his evidence is not only
unacceptable on the ground that he is accused but also on the
ground that he gains benefit on his evidence which is not
pei‘missible in Islamic law.

88. An offence of murder and hurt punishable with Q_Hi;Sﬁ
cannot be waived by any one except the heirs of the victim in
case of murder or the victim himself in case of hurt. It is
noticeable that necessary amendment to this effect has been madé
in sections 337 and 338 of Cr.P.C., vide section 8 of the Criminal
Law (Amendment) Ordinance, 1991, replaced subsequently by

Criminal Law (Amendment) Act of 1991.

89. It now seems appropriate to quote from the observations

of Shafi-ur-Rahman J., in Federation of Pakistan Vs. Gul Hassan

Khan (PLD 1989 SC 633) appearing at page 684 which reads as
under: -

"Section 133 of the Evidence Act and Section; 337 to 339
of the Code of Criminal Procedure prescribe the conditions
and the offences for which an offender can be made an
approver and the extent and the manner in which his
testimony may be utilized at the trial. The situations,

the conditions, the offences and the requirements
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justifying reception of approver's testimony are all
exceptional, bordering on necessity and demands of
public policy. The various provisions of the Evidence
Act with which its section 133 is to be read establish -
that whilst it is not illegal to act upon the uncorrobo-
rated evidence of an accomplice, it is a rule of
prudence so universally followed as to amount almost
to a rule of law that it is unsafe to act upon an
evidence of an accomplice unless it is corroborated in
material respects so as to implicate the accused. The
evidence of approver where alongwith other evidence

is found to be satisfactory, it should be sufficient to.

convict and sentence an offender under Ta'zir,..... N
90, As a step further to the above view, Mr.Justice Dr.Nasim
the

Hasan Shah,/then Chairman, Shariat Appellate Bench of the Supreme _

Court in Federation of Pakistan Vs. Public at large (PLD 1991 SC-459

at 462) .observed that:

"In Islam a person can be forgiven for his failure
to perform Huquq-Ullah but with respect to Huquqg-
ul-Ibad a person must either perform it or obtain
permission of the person whom he owes the rights
so much so that even prayers can be interrupted

for attending to Huquqg-ul-Ibad."

91. In the light of the above discussion, sections 337 and 338 of
Criminal Procedure Code ( ,!ur3s shold ) 1898 are _decléred

repugnant to the Injunctions of Islam as laid down in the Holy Quran
and Sunnah of the Holy Prophet( Ly anlesldl 4o ) to the extent

that no tendering of pardon to an accomplice can be made in case of

. hadd and
offence punishable with/ta'zir, which relates to Haq al-Abd ( dc ] 3>)

.




- B2 - N
=< S o
G
FE - the right of an individual.
To sum up, the provisions of Article 16 of the Qanun-e-

92.
Shahadat Order, 1984, is declared as repugnant to the Injunctions

of Islam to the extent that an accomplice is not a competent witness

in offences punishable with Qisas, and a conviction based on
uncorroborated testimony of an accomplice even in the matter of

///-_—_
will be illegal. Lo :

ta'zir
Sections 337 and 338 of Criminal Procedure Code, are

93.
declared repugnant to the Injunctions of Islam as laid down in the

Holy Quran and Sunnah of the Holy Prophet( plwgsnlesll Lo ) to
the extent that no tendering of pardon to an accomplice can be made

in case of offence punishable with hadd and the offence punishable

a—cdl3> ) the right of an

wit-i1 ta'zir relating to Haq al-Abad (.

individual."

’ 94, This decision will take effect on 31st December, 1991
whereafter the said provisions of law will become void and shall be
of no effect to the extent stated above.’ | ’

Aot 24 5.0

( Dr.Tanzil-ur-Rahman )
Chief Justice :

Bt

(Dr.Fida Muhammad Khan)

o

a
dat Y Khan)
Vs Judg Judge
/
{Abaid Ullag Khan)

/
Judge

(Abdul Razzaq A. Thahim)
Judge '

Appi‘oved for reporting.

W

Islamabad, the
" 23rd May, 1991,
Naseer
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“

N.C T 'E:

of perusing the well considered judgment in these

Shariat Petitions “written. “bv ‘learned: ~Chief

Justice,

I would like to make a few Observations:

Mr.Justice Dr.Tanzil-ur-Rahman. I agree but

ABDUL RAZZAQ A. THAHIM, J.- I have the benefit

The pre~condition for Approver is that
he should be accomplice but every

Accomplice 1is not approver. The words

approver and accomplice are not defined

in Pakistan Penal Code, Criminal Procedure
Code or Oanoon-e-Shahadat 0Order, 1984 nor
such definition was given in repealed evidence
Act of 1872. I would therefore, examine the
meaning of the words Accomplice and Approver.
The Oxford Dictionary defined the Accomplice
as "An Associate in crime or guilt, a partner
in crime". Chamber's Dictionary defines the

word as "an assoclate in crime™.

In Law of Evidence by Munir, page-~1448
({Pakistan Edition), the word Accomplice is
defined as "An Accomplice means a gquilty
assocliate 0y paxtney in crime, a person who
is believed to have participated in the
offence, or who, 1n some wéyﬁor other, is
connected with the offence in guestion orx

who makes admissions of facts showing that

he had concious hand in the offence.

The definition of approver in Oxford

Dictionary is "One who proves or offers to
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prove (another) guilty:; hence, an informer.

"Now restdctéd to: One who confesses d felony
‘ | and turns king's {(gueen's) or state's

evidence. One who tests. One who confirms or

commends.

In World Bock Dictionary, approver is
.- defined as "A person who approves or
commends. A person who proves or offers

to prove.™
/

f sy
Therefore, it is necessary that approver in the first
instance should be accomplice and after granting
pardon under section 337 Cr.P.C. he becomes apnrover

and is to be examined as witness under secticn

337(2) Cr.P.C. 1n court.

2. Accomplice is to be tried alongwith
COHaccused'while'appr0ver is not to be tried jointly
with accomplice but examined as witness and during
“h investigation he is interrogated. Both can make
/////,. confession. Statement as accused of accomplice is
recofded under éection 342 Cr.?.C. and under section
340(2) Cr.P.C. and can give evidence under section
340(2} Cr.P.C. on oath:in disproof of the charges or
allegations made against him and under Article 44 of
Oanodn~e~5hahadat Order, 1984 as such all accused
persons, including an accomplicé are iiable to
cross~examination and undexr Article 43 of Oanoon-e-
Shahadat Order, 1984 when more personsS than one are
being tried jointly fo¥ the same offence, and a
confession is made by one Qf such persons and is provéd, the
court may take into consideration such confession as

circumstantial evidence against such other person. Therefore,

confession of accomplice before taking into consideration
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must be proved for which I refer to Articles 37, 238
and 39 of Oanoon-e~Shahadat Ordexr, 1984 that confession
‘ should be true, voluntarvy and without inducement,
threat or promise and not before Police Officer.
Therefore, 1f confession of accomplice is not proved
in light of above provisions cf Danoon-e-Shahadat
Order, 1984 it cannot be treated as circumstantial
evidence even in cases of TAZIR. The evidence of
c onfession of co~accused (Accomplice) cannot come
under the category of direct evidence in light of
Article 71 of Qanoon-e-Shahadat Orfer, 1984. I also
Liké to refer to illustrations(b) of Article 129 of
Oanoon-e-Shahadat Order, 1984 whereby the evidence
of accomplice is unworthy of c¢redit unless he is
corroborated in material particulars. In Islam the
accomplice is not trust-worthy and in this judgment
it hasg unanimously been decided that evidence of
such witness is not admissible in cases of Tazir and
Fbw’ Nisas. In my humble view even in cases of Tazir the
evidence of accomplice should be subjected to test of
Tazkiy&raLGhahoéd, The burden of proof under
. Article 117 lies on a person who desires any court
to give judoment. The proof of evidence toc be such
which is admissible. The position of approver is
different. He is to be examined as witness in the
court having taken cognizance of offence. His evidence
ig to be recorded as a witness when he is tendered
pardon and we in this judgment decided that evidence
of approver 'in céses of Hadd as well as Tazir is
not admissible and is against the Injunctions of Islam
as laid down in Holy Ouran and Sunnah of Holy Prohoet
{ rAFLﬁ;aﬁl.ﬂbk}#} {P.B.U.H). As such the evidence of
approver and accomplice though hoth are accused in the

crime is on different footing. In Qanoon~e-Shahadat
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Order, 1984 there is nothing about the approver being
a competent witness. The evidence of accomplice is
not to be recorded as a: witness in the court in
accordance with Articles 133, 134 énd 136 of Nancon-e-
Shahadat Order, 1984. He is accused and is jointly

tried with others for the same offence and his evidence

is admissible to the extent of Article 43 and Article

129 of Qanoon—é-shahadat Order, 1984. The approver

could he a competent witness because he a witness

and examined under section 337(2) Cr.P.C. In my humble

view an acconmplice is not a competent witness under

Article 16 of Nanocon-e-Shahadat Ordexr, 1984 .as his
examination as -accused does not fulfil the requirement

of witness. Therefore, accomplice without being

examined as witness in accordance with provisions of
Nanoon-e-Shahadat Order, 1984 as in the case of approver, -
the accomplice can hardlv be considered as competent
witness. An approver is to be examined as a witness

under section 337(2) Cr.P.C. which reads as under:-

"337{2)(A).~ FEvery person accepting a tender
under this section shall be examined as a
witness in the subseduent trial if anv.”

e

Approver 1is not bhe jointlv tried{if his evidence does
not satisfy the requirement. I refer to section 339(1)

Cr.P.C.

3. There is no provision in Criminal Procedure Code
that accomplice being jointly tried to be examined as
witness against co-accused when approver 1is granted

pardon he is taken out of category of accused for the

time being and to be examined as witness and c0uid be

a competent witness under Article 16 of Qanoon-e-Shahadat

order, 1984, The statement of witnesses is to be recorded
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under section 161 Cr.P.C. and he is suppoesed to be

o,
acquinted with the facts and circumstances of the case
and such witness is bound to answer all guestions
other than the questions which expose him to a
criminal charge oy to a penaltv or forfeiture. Even
confession before Police 0Officer is not admissible.
Accomplice 1s accused and is required to be arrested
under section 54 Cr.P.¢C. and taken to Magistrate under
section 60 Cr.P.C. subject to provision of bail and
case 1is to be gent to Magistrate under saction 170 Cx.
P.C. when evidence is sufficient alongwith a report under
section 173 Cr.P.C. and cognizance is taken under
section 190 Cr.P.C. or undey section 193 Cr.P.C. as the
case may he or process is issued on direct complaint or
joined as accused by court when name is given in
Column Wo.2 or otherwise. When in.case of approver
the District Magistrate, a Sub-Division Magistrate or
®x Magistrate of First (Class may under section 337 Cr.
P.C. at any stage of the investigation or enquiry ox
trial of offence tender a pardon and such person after
accepting pardon 1iIs to b%i;;£$§ as witness for all
purposes subiect to conﬁfgzgns laid down under sections
338/339 Cr.P.C. The mcde of recording evidence of
witness has already been discussed by me. Therefore,
accomplice could only be competent witness in terms of
section 16 of Dancon-e-Shahadat Order, 1984 when he is
tendered pardon and examined as witness otherwise his
evidence as accomplice is only admissible in light to
the extent of Article 43 of Oanoon-e-Shahadat Order,1984
when accomplice has given confession is subject to
Article 129 of Qancon-e-Shahadat Order, 1984. The
admissibility of evidence of accomplice.is independently

given in Articles 43 and 129 of Oanoon-e-Shahadat

Qrder, 1984 when there is no specific provision for -
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consideration of evidence of approver.

4, In the leading judgment written by learned
Chief Justice, Mr.Justice Dr.Tangzil-ur-Rahman, and
concurred by all of us it is decided that a conviction
based on uncorroborated testimony of accomplice even
in matter of Tazir will be illegal but in Tazir

evidence of accomplice could be considered. In case

of (Enforcement of Hudecod) Ordinances, 1979 specially.in cases
of TAZIR severe punishmenta’are provided. Under section

10(2) of the Ordinance accused could be punished with

R.¥. for a term which may extend to ten years anad

30 stripes, under seﬁtion 10{3) of the Ordinance upfo

25 (Twenty-five) vears with thirty stripes and under
section 11 of ‘the Ordinance, the punishment is

imprisonmeﬁt of 1life with whippinq and fine, like-wise

in Prohibition Hadd Orxder, 1979, tHe Offences Against
Property {Enfdrcement of Hudood) Ordinance, 1979 severe
punishments upto imprisonment of life are provided.
Moreover, according to HanaFis and Mglikis a Legislator/
Oazi is authorised to give punishment in Tazir more

than Hadd if he deems if necessary in the circumstances

of a particular case. (Sharah Fath. Al-Qadir by Ibn.-Humam,

Vol.V, pages 115 to 116). Therefore, while considering

evidence of accomplice in cases of Tazir the conditions

of competencv and standard with regard to such person
is the same and while participating in crime he 1s not
"Adil' {(Just) but is Fasiqg ( C}#’L Y. I like to refer

followina Hadith:-

"It has heen related that a man came to
Holy Prophet (P.B.U.H) and stated that he
has committed adultery with a woman and
he named her. The Prophet (P.B.U.H) called
the woman and she denied to have committed

adultery with that man. The Prophet (P}B.U.HJ
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- ' imposed Hadd on the man and released the

woman (Abdﬁ Daud, Vol.II, page
282, printed Beirut)."
‘ From this Hadith it is clear that Hadd was imposed on man

" on his own confession but woman was released and
confession of Accomplice (co;accused) was not found
sufficient td impose Hadd on woman and even punishment
for Tazir was not awarded. A number of Verses from Holy
Ouran have been referred in leading judgment with
regard to the standard, quality, the competency of
witness in Islam, therefore, the evidence of accomplice
in cases of Tazir be also considered in light of
Injunctions of Islam as laid down in Hely Quran and

Hadith and Judae while considering evidence of accomplice

in cases of Tazir should seek guidance from the Verses
of Holy Quran and Hadith. The evidence of accomplice
to the extent of circumstantial evidence corroborated
in material particulars should also be subijected to

verification for which I refer the fcocllowing Verse
of Holy Ouran:-

YO ye who believe!

If a wicked person comes

To vou with any newvws,

ascertain the truth, lest

Ye harm people unwittingilvw,

And afterwards become

Full of repentance for

What ye have done." (49:06)
Moreover, the Holy Ouran has conditioned Adalat (probity)

for the witness, Ouran says:-~

"and take for witness

Two persons from among vyou

Endued with justice." (65:2) va 7
\ - /"
—
{ ABRDUL RAZZAO A. THAHIM )
‘Approved for reporting. Judae
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4 "Ph:m / / Civil.Shariat lj_lewew Petition .No.2-4/1994-SCJ.

From

The Registrar,
Supreme Court of Pakistan,
Islamabad.
To /
The Registrar,
Federal Shariat Court (2o
Islamabad.

!
i

Subject: Civil Shariat Review Petition Nos. 02-04 of 1994,

AN
Civil Shariat Appeal Nos. 14-16 of 1991
1.Federation of Pakistan through Secretary M/O Law, (in Sh.R.P.2 & 4/94)
) Justice & Parliamentary Affairs, Islamabad.
dﬁw}{ oS 2.Federation of Pakistan through Secretary M/O Law, (in Sh.R.P.03/1994)
\ \ Justice & Parliamentary Affairs, Islamabad & another. .
Versus.

1. Muhammad Shafi Muhammad and another.(Res.in Sh.R.P.02/94)
2.Haider Hussain. (Res.in Sh.R.P.03/94)
3.Syed Igfam-ud-Din. (Res.in Sh.R.P.04/94)

On review of the Judgment and order of this Court dt.22-06-1 9@ in Shariat. A.
Nos. 14-16/1991 filed against the judgment and order of the Federal Shariat Court
£, ; Islamabad dt.23-05-1991 in Sh.P.No.2-K/89, Sh.P.17/1/89 Sh.P.3-

v

1/90.

Dear Sir,

In continuation of this Court’s letter No. Sh. RéxiewRetition 14-16/1991-SCJ
dt.04.08.1993, I am directed to_enclose a certtf%g copy of the order of the Supreme Court dated
04-10-2004 dismissing for non-prosecution as/barred by time the above cited Sh. review petitions.

i

Please acknowledge the receipt of this letter alongwith its enclosure within 10

days.
Yours Faithfully
o~ P Lo
Encl: Order: \ - ( 2 ST e
¢ (MUHAMMAD ASLAM)
s ASSISTANT REGISTRAR(IMP.)
.)/l U\' FOR REGISTRAR




IN THE SUPREME COURT OF PAKISTAN

| condonation of delay. Accordingly, these petitions are,

dismissed for noﬁ—prosecqtionéﬁé.;well a8 being barred by time.

(Shariat Appellate Jurisdiction)

PRESENT:

Mr.Justice Abdul Hameed Dogar
Mr.Justice Muhammad Nawaz Abbasi
Mr.Justice Mian Shakirullah Jan
Mr.Justice Dr.Allama Khalid Mahmood
Mr.Justice Dr.Rashid Ahmed Jullundhari

- Shariat Review Petition Nos.2 to 4 of 1994
- (On review from the judgment dated 22.6.1993 of this
- Court passed in Shariat Appeal Nos.14-16 of 1991)

Federatiol of Pakistan ...  Petitioner

Versus

Muhammad Shafi Muhammadi
Haider Hussain

- Syed Islam ud Din ' ...  Respondents
For the petitioner : Nemo
For the respondent No represented
Date of hearing : 04.10.2004
ORDER

None has entered appearance on behalf of

petitioner. Moreover, these petitions are barred by 412 days

~and no convincing explanation has been furnished for

&
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