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JUDGMENT

DR.FIDA MUHAMMAD KHAN,J.- This Shariat Petition

No.1/I of 1986 by Mr.Amin Jan Naeem (aftefwafds called

the petitioner) challenges Section 3(1), Section 7 and

Section 11 of the West Pakistan Requisitioning of

immovablp Property (Temporary PowerSJ Act, 1956 (herein-

after calléd the Act) on the ground that they are repugnant

to the Injunctions of Islam. The impugned sections are:

as under:-

Secticn 3(1).:

"TIf in the 0pinion‘of the Provincial
Government it is necessary or expedient
to requisition any building for the use
of any of thecdfficers or offices or

educational institutions of the Federal

Government ,the Provincial Government or

any corporate body established by or
under the authority'of the Federal . |
GQverﬁment or the Provincial Government;”~
the Provincial Government may after
giving the owner thereof an opportunity
of beinélh@@ﬂiand showing cause against

the proposed action,by order in writing

-reqPiSitidn any building and may make“m“u?

-such further orders as appeared to it

to be necessary or expedient in connectior

.

with the requisitioning:

Provided that no building used for

the purpose of religious worship andnno

building situated in a cantonment within
the meaning of the Cantonment Act,1924,

shall be reqguisitioned under this Act.

Provided further that no building
which is used for imparting education
through the private educational institu-
tions shall be requisitionéd:

Provided further that no building

which is an evacuee property shall be

requisitioned except with the prior

approval of the Federal Government:
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Section 7:

Provided also that if a building is
in occupation ©f any person, no order
for its feqﬁisitioning shall be passed
unless a notice of,at least,two weeks
is given to the occupant to Shbw cause
against the action proposed to be taken
and if and when an order of requisition-
ing is passed, the occupant shall be
allowed a period df one month,at least,
to vacéﬁe the building and such occupant

shall thereupon comply with that order:

.Provided that no owner in occupation
of a résidential house shall be required

to vacate it".

"As soon as poésible after an order of
requidition is passed,the Pronvical Govér-
nment shall determine the amount of
compensation of the requisitioned buildinc
and deposit by the 5th of each succeeding
monthssuch compeﬁéatioh'inbthémCourt and
if the amount'of compensation assessed is
enhanced by the arbitrator or by the

High Court on appeal,the excess amount .
shall also be similarly deposited. In case
the .amount if not deposited within a

period of three months from the date of

-~

requisitioning or the date of the order

of the arbitrator or of the High Court,as

the case may be, the Prowincial Government

'shall be liable to pay interest on the

principal amount at the rate of six per

centum per annum till the date of deposit

of payment, as the case may be".

Section 11:

"{1). No injuncticn or an order for
ejectment,delivery of possession or apppint-
ment of a receiver in respect of any
buildihg‘which has been requisitioned
under this. Act shall be granted or made
by any Court or by any other authority.

2) No order made in exercise of any
power conferred by or under this Act shall

be called in gquestion in any Court.



S.P.No.1/I of 1986

< - 3) Where an order pufports to have been
made and.signed - -by any authority in
exerciselof any power conferred by or
under this Act it shall be presumed that
'such an order was sélmade by that authority

2. ‘The Petitioner has dwelt at large on stating the
details of his personal case concerning the reguisitioning

of his house,. his subjection to a lot of mental torture -

. and his efforts to resist the same by legal means which

ultimately could nét.prove successful. He has gquoted a
number of yerées énd has relied on a Hadith to show that
there is no compulsion in Islam and that Islam has recogeinc
nized as sacrosanct the private property of the'citiiens
Qho are at liberty to enjoy the posséssion and use of their
own property as long as that does not cause detriment to
others. He is of the vigw thaﬁ regquisitioning of property
by the Staté to.provide fesidential accommodation to its
functionaries causes immense anéhish to the citizens and

is thus against the injunctions of Islam. He has prayed
that the 1mpugned sections be struck off en the basis of

their repugnancy to the Holy Quran and Sunnah,

3. It may be mentloned that the Federal Shariat Court
while examining the Act in its Judgment on S.5.M.No.70/NWFP,

84,S.S.NO.84/P/83{S.S.M.No.83/S/84 and S.S.No.70/B/84 has

held as follow:

"This Act provides for Eequisitioning of
immoZvable property for the use of any

officer or offices or educatidnal institutions
of the Federal Government.The requisitioning:is
obvioﬁsly for public pﬁrpose.waever,the pro-
visions about compensatidn do not guarantee
reasonable compensation which under Shariah must
be paid to ﬁhe-owner of the property for its use.
Clause (g) of Sub—éection (1) of Section 6 .
provides for factor in making the award for com-
pensation for use and océupation of the reguisi-

Eioned property.The following factors are
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The best guarantee for‘reasonableicompensation
is the prevailing rate of rent of similar

building in the locality. This shall be added

‘as proviso to clause (e) of Section 6(1).

This Section does not provide for enhance-
ment of the rent although the provisions of such
enhancement have now been intrcduced in another
enactment i.e. the Punjab Urban Rent Restriction

Ordinance, 1959. We direct the Governments of
Punjab,Sind ,NWFP and Baluchistan that the same

principle and formula for periodical enhancement

of compensation shall be laid down in this Act

as is given in Section 4 of the Punjab Urban

Rent Restriction Act,1959".
4. ' We have thoroughly considered the contentions
mdde in the petition and have heard a number of jurist
consults/Islamic scholars. Thg'Fedéral Government and
'Provincial"Government werg,duly represented in the Court.

Our findings and conclusions are summed up in the

‘ji ) ' subsequent paras.

- 5. Before ahy discussion on the subject, it woﬁld
however, be more'appropriate to ascertain the meaning
of the word: "Requisitioning” as used in the Act. The
Lexidoh Webster Dictionary by Mario Pei gives the

following definition:

"An authéritative request,a demand; a
written application or request, as for
supplies; a demand for a levying of
‘necessaries. by soldiers occupying a
country, as gquarters and rations; ...

"

(Vomume—il, page 815)
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Sstroud's Judicial Dictionary of words and Phrases

by John S.Jams defines it as under:-

"'1- L) - s s 7 - =8 . .

2. A ' *n e e . s

3. "Requisitionﬁ.includes the taking
of property in full ownership, the
taking of the possession of pr0perty,
and the acquisitibn of a right to
have the property used in a particular
manner without any taklng of posses-

SlOn ‘..I.lll.l......?

4, "Requisitioning" issnot a term of

Art andLMx;dlfferent meanings. Its

_usual meanlng is nothing more than
hiring without taking the property
out of the owner although the owner
has no'alternative-whether he will

' accept the proposition of hiring or
Not. .seveaaes (Volume-IV}Fourth
Edition, pages 2255—22561

"Words and Phrases: Légally Defined" compiled under

the general editorship of John B.Saunders defines

it as under:-

fReqﬁisition" means, in rélarion to any
property, take possession of the property
or require: the property to be blaced

at the diéposai of the requisitioning
ahrhérity i .o ene  we. .
Requisitioning may be, and usually is,
nothing more than a hiring of the ship
which does hot take the property in the
ship out Qf the owner, though the owner
has no alternative whether he will accept'
the proposition of hiring or not, or it may
‘involve a taking over of the absolute

dominion of "the vessel, thought this
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may .not be ascertained in any
* given case until the terms are f
finally settled".

(Volume—IV,Second Edition,page 315)

6. - -Although the word-"Requisitioning"includes
the taking of property in full ownership, it has not

been used in the Act in that sense. Section 4 of the

. Act makes it clear that the word "Requisitmoning"

used here only means bompulsory)hiring of a building

by.the,Provincial Government for the’use of officers

or offices or Educational‘Institutions of the Federal

Government, Prov1nc1al Government or any of thelr
corporate body. ThlS Act prov1des that the owner will -
be given an opportunity of being heard and showing

cause against the proposed action,however, the

requisitioning of any building,if considered necessary.

or eXpedient,could,be‘doné even without the consent

of its owners. Section 11 of the Act grantsfexception

from legal processes to thecorders made:in exer01se

of any power conferred by or under this Act.

7. Thus the actual points arisen in the petition
to be examlned by thlS Court, under Article 203-D of

the Constltutlon of Paklstan 1973, are whether the

Government can requlsltlon the property of an indivi-

dual for its Officers,'Offlces and Educational

Institution without the consent of its owner and

whether such requisitioning could be granted exemption

from legal proceSSes.

. 8.  Since the.requisitioning of property as

prov1ded in the Act constitutes a form of contract of

IJARA, it would be more appropriate to first disouss
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© {i..the position of ﬁIjara" in the light of Quran and
Sunnah and then examine it in the context of our
collective life as envisaged in the ACT under

consideration.

9. Ijara (4Ll f is the sale of a known
benefit in return for its known equivaient. It is an
hqd"(i.é; obiigation) bétween the two parties and
.is compoéed of an offer ( H,LJEL) and.an acceptance
( J;__ﬂj). Like séle, it becomes a concluded

‘contract by mutual agreementlof the contracting

parties. - , ,

10. It will be ap?feciated to note-thétlthe
basic injﬁnctioﬁ given by Islam in respect'of’éll_
contracts is)that'they are to be effected with the
mutual consent 6f the-éonéeﬁnéd parties. This
priﬁciple is derived,from verse 29 of Surah IV

which.;eads as under:- |
zﬁ - o JbUL S Dbt LEEY bal 01 lalt

(T T) o bl e Bl os€ of VI

"0 ye who believe! eat not up your
property among yourselves in vanities.
But let there be amongst you traffic

and- trade by mutual good will",

As is clear. from the text,herein the believers have
been ordained to avoid taking away the. property of
one énother through'"Batil".meansg@&ﬁiﬁquabagy%ﬁpy@ﬁﬁﬁ-

by Imarm Ibn-Jarir Al Tabari, an eminent Mufassir in the
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followihg words: _
NL;L,_JL..,,L. cee yn g Jha W JSTU:. Al e i JbLn
J-—-Lu»uulc-w oy ade oDl lo sy ol Gleyl g
(pper b o VY o g ekl Y o LA
~"Batil is that which Allah has forbidden
(to be used) for eating up the wealth
of others .... That has been mentioned
either in His revelation or through
His messenger ( ‘J...,‘a._.l.:_.a.ﬁl‘.’Lg) as Haram
for His believers".

further- '
"Batil" has /been explained by Imam Fakhrud. Din Razi,

a renowned Mufassir in the following words:
ZJQAJI,Z_{FJL,E*QJJI,13J5'tJ;ﬂiug J= YL O r“' Jiﬂgl"
( 1ﬁf\°cb‘ob.rb %h@dju'(?“ '-Y)ﬂ9|k-i:)|)....

"Batil is all thatiis not lawful in
Shariah like usury,usurptdon,theft,
dishonesty ..."
On the authority of Hazrat Abbas (r) and
Hazrat Hassan (r) he has further said:

o JS 3o g1 of f‘“‘ﬁ“yé)crﬁd‘)urL’ ol os oy b W,
. (Y /11_)9\' CL‘G")U")’)""‘UL“"\“U“"‘,')“L

"It means that (wealth/property) which is forcibly
taken'from a perSOn Without due compensatlonyand it
includes all that is in contravention to the éstablished.
norms and is mora;ly and legallyiﬂm&nﬁséﬁﬂg.The verse
further divects that one of the lawful methods for exchange
of wealth and properties is tféde'by mutual consent and

| this necessarily preconditions the absence of deceptive
measures as well as the av01dance of undue presssure. It
51gn1f1es that to be valid a contract must be free from
coercion and::should be finalised by mutual agreement.

There are a number of Ahadith wherein this principle of

mutual agreement has been highlighted.

Hazrat Abu Huraira (r) narrates that the Holy
Prophet ( 'J..., als d.}lul.a) said:

< =Lk t,_J|;J51.5|JL, hﬁg) ohp). o Yt L'lu&—‘~ Yy
(=18 dghae o V¥ o ¥ po cpn Ll L
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"Theitwo (i.e.seller and buyer) must -

not part away (after making a deed)

except with mutual consent"”.

It has also been repdrted in the fbllowing words:
| : . o
YTV oV g el W GdgIlpalr ) 6 Sl e Va0 BAR YT
| =S ayha

"The&nmst not part from (each other after)

" the sale except with mutual consent".

t

Hazrat Abu Saeed Khudri (r) has stated that the Holy
Prophet ( 9*9*4“ﬁ|u4£5 said: |
C | <
(t’-qJ|§-L;$ bl oyl e ) 0ukb;'oﬁcﬁﬂ (P B

"Verily the sale is dependant on mutual

consent".
Hazrat Ali (r) stated that the Holy ProPhet(HﬂjﬁJ,¢ﬁ|u;p)
- prohibited ffom'the {forced) sale wherein a person is

subjected to compu151on

- | G 5510 ! i ) o bl a o ‘J_.,4.Ls¢U|°l.aL,J|
% | | (VYENTT o ¥ g bl ‘_,,L_.L_t,_.u

Abu Saeed Khudri(r), has quoted the Messenger
of Allah(#*,*Q;;ﬂIgLo) to have forbidden "Munabaza" ...
which is a'bargain without seeing-and without mutual

consent. .

el AL g e g sl D oD gy i T

S PRSP I PR S o) 3 i Ll

Sl il ) eade g b S Yy ki e Linm el
| WSS gl ¢ VLY o p gd] e laie el

Mutual consent is therefore a condition for
the Validity.of a contract and'without that the contract

o’

becomes void. IJARA, the sale of benefits, is also a
normally

contract and/lt is valid and enfor01ble only when it is

effected by mutual consent of the concerned parties

according to. the laid'down-principles.l
10 ~A. The reason why mutual consent has been considered

necessary is based on the concept that Islamic Injunctions
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deem the individuai-property as eacred and inviﬁlable.

Therelare a number of Ahadith that highlight.this fact

and strlctly prOhlblt the Muslims from any encroachment

upon the rights of. one another in this respect The

Holy Prophet (rL.,‘._.J.r.a.Ululg)has been reported to have

said: _. . | o

o peladl i ) o atapeiicghy Wl Gl o Y badls Y YV

(S oS an Fil e (Yoo o o)Wl anl L,
"Behold! Opress not. The (acquisition of)

property of a person is not lawful without

his voluntary consenti” w
Hazrat Salem(r) from his father (r) reported that the
Messenger of Allah(r]__’e_[,l"ﬂluﬁo)saia: :
el Al g e s i L2 BV Ge SSIGT
ety caddt L pelad 13 ) o) ladl oly,
"whoso extorte any portion of land unjustly |

will be sunk downfﬁhto seven earths on the
Resurrection Day".

)%i In another Hedith the words are:

"WhOSO encroaches upon éwﬁra'ﬁiﬁféf land without
tltle thereln w1ll be put to bear the

burden of ;ts earth on the Congregation
) DaY" 7

P ‘-:1’6-5-7-@—5)‘@-1;:-4-‘—1“ >~ .e_-,Ja,._bLl.ijvi et S5
. (T"i,__,o L-JI &—.a.-Jlu..L G—Lﬂ..”u‘,.f...-)

- The same rule applies even to a small guantity. Hazrat

~ Abu Hameed Sqeed (r) states that the Holy ProphetiJ;‘UluLA

1seid: " ' B ’ Hﬂo
solally ea bl gelandlahEt) o il Las St sl y ”

"None of youishould take a stick of

his brother (without his consent.")
In his eermon delivered on theloccasioh of‘his last
pilgrimage,the Holy_Prophet(n?;;gJ;&ﬁfuLd‘said:
o 13a f At g lia 15-:-49-’5 fele > Ty Slo o
(TTO/\’ T g jtl..:,.ﬂwml..l. c...La..Ha',f_..)b fia ‘S..:.L
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"Your lives and properties are sacred
and inviolable to you as the sadredness
of this day of yours in this month of

yours and in this city of yours".

Abu Hurair.a(r) _reported Allah's Messenger (Hf’*J"Dhslo)
es saying: '
J_Jle.tf H“. e )Ul—dbﬁ,l]h,‘—nd b:»AﬂJlt);rLﬂleS

((Cypme dgrhe 11 p Yz dlall,

i

"The whole of a Muslimﬁfis invoiiable
for a Muslim: his llfe, -hig-wealth-:

and his honour".

1. In View of theSe injunctions there is not e single
Muslim jurist who could be reported to have a different
‘view and thus there is a concurrence on the point that ans
contract of sale or letting is not valid unless.it is

made with the free consent of the parties. Eminent Muslim
Jurists like Tmam Abu Hanifa and Ibn Hazm have fﬁrther‘
made it quite clear that there is no difference whether it

is an individual who forcibly takes the property of another

/&( " person or is any Government that does the same. ‘ .
¢ Sy Byehe V1Y /1NN oA g At Y ailt @t
S
o S0 eTYY /TS e A alia r,_;g,\)ui,..n

_Without one's consent one's property is unlawful.for sil
and nofone‘oouid be permitted to unduly take away by force
what belongs to other. "... you should direct them (i.e.

rulers/collectors) not. to transgress over people in rheir
dealings, not to oppress them and never to take from thém

R,

more than what is established against them".W%swrﬁjen.byjﬁi
Abu Yusuf( palS Gl ¥l pdadly GLATG101 e PY o ALallos) -

12, '~ As an elaboration of the point in consideration
it would be more appropriate to refer here to the issue
of extension in Masjid-e-Nabavi (H—gﬁiﬁdﬂ‘vlﬂ)during the
period of Hazrat Umar (r) as mentioned:iin ~£n9|¢}LJ‘1n

the following words:
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bl Gew ol ey duy el dll Jlo dll gy s 5 i
Gz g lalin o) aedll Lo, e oLls adll o, b las
Diglo B Uy dacks JB 5 (ol Laze adyns s loy ade )l ho ol gy

Ol e ol ﬂl@dﬂ|‘J@D%*ASLk ol Lt Mazi lilosty Loy arle

SB as o bade Ll lal ol Soluy bad Wb pabediae. w5

ol ol ! S5 oyee alll o Dy sk Load) S35 ol b

Jbis o0 Lo, d JPRISIORRN fN_‘quslsdj‘JG;ﬂ-:j"":-“)‘r J= )

ok I o ley la e s ol RTINS

LUy ard) SLSICL 1 TA e Vg o gadt L 0 2l

e 5 Tand

Hazrat -Umar (£) decided/extend the mosque at Madipas. When he

wanted to pay the compensation and include the house of

Hazrat Abbas(r),he declined and said that the said piece

"of land was giveh to him by the Holy Pr0phetrﬁb *i;‘ﬁqulgj

In order_tq sort out the difference both of them appointed
Ubai Ibn %a!ab (r) as arbitrator to decide the issue
through mediation. Hazrat Ubai (r) was known as Chief of
the Muslims. Both of them went to his house. He offered
both of them a pillow and they sat in front of him.

Hézrat Umar (r) iQformed him of his intentioﬁ and Hazrat
Abbas (r) alsb stated his plea. After hearing their
contentions, Ubai Ibn Ka'ab (r) said that Almighty Allah
had ordained his Prophet Hazrat Dawood ( ry‘JLégp) to

construct a house for Him and Hazrat Dawood (rﬂ_aquAs)'

had asked the Lord where the said house was to be

constructed. Almighty Allah had replied: "At the place

where you see an angel‘standing with a drawn out sword".
Hazrat Dawood (rjﬂquQs) saw the angel at "al-Sakhra" but
at that time there was a house of an' Isra'elite child.

Hazrat Dawooél&&J‘qA%)went towards him and told him

_that Almighty Allah had directed to construct His house

at that place". The youngster: asked him whéther Almighty

/
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. Allah had asked him (i.e.Hazrat DawooﬁgLJiﬁg;) to take the

said house‘(owned'by him) without his consent", Hazrat
Dawood(ENﬁJl¢J&)replled in negatlve. On this Almlghty

Allah revealed upon Hazrat Dawood ( )LJ‘qu}, " I have
given you the treasures of the earth. So try to eeek his
consent and satify him"., Hazrat Dawood (ryLJlﬂég)again

went towards him and said that he had been directed to seek
his pleasure (approval) and offered him a certain amount

of gold (JL;——EE) That. youngster‘ said "O! Dawood I would
accept it but tell me Wthh of the two is better (and more
valuable): my land or that amount of gold?" On this Hazrat
Dawood ﬂ&LJ‘qu) said,"your'land is better". The Youngeterc
said again, "Then try to please me". Hazrat Dawood(&LJqu%)
said, “I.will give you three times of the amount (i.e.three
Qanateer) I have initially offered to you". Then he kept

on insisting on his demand on Hazrat Dawood (rﬂaj‘qé§)tlll
he expressed‘his consent on nine "Qanateer". In another .
tradition it is added: when Hazrat Ubai (r) ﬁarrated this
event Hazrat Abbas (r) said,"Is it not so decided in my
favour?" Haérat Ubai (r) replied "Moet Certainly". Hazrat
Abbas(r)‘said;t[I want.you to be a witness thet] I have
donated it to the Muslims [for the Pleasure of Allahl
without compensation. Hazrat' Umar (r) accepted it and

got it included in the mosque”.

13; Thus lt'is absolutely clear that mutual consent
occupies a very important place in all transactions and

it leaves no room for any doubt to hold that according to
Islamic Injunctions no one can be compelled to make a

deal elther of the sale or that of the "Ijara undef
coerc1on, without being mutually agreed to do the same out
of one's own free w1ll. Such contracts are considered void.

It is also.clear from what has been stated above that the
N }
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same rule applies to the Government as.much as it is

-

applicable to the. individuals and there 1s no exception

to that in the'normal day to day life.

1@. However it would be appreciated to note'that
Islam.is a practical dynamic way of life and it takes
into account all circumstahces and conditions. We all
know that at times there are certain unavoidable
conditions that are to be treated exceptionally. In

such inevitable situations the.injunctions that are giver

- for the normal circumstances are slightly parted with to

a certain extent-and are substituted by others that are
more apt to the changed conditions. The amended injunc-
tions instead of involving the followers of Islam in.
difficult testing situations give them permission to
utilize the given céncession in the urgent requirements
to an unavoidable limit. For example, the Holy Quran

has forbidden the believers from the eating of dead meat,
blood, flesh Qf swine and that onlwhich any other

name has been invoked besides that of Allah. This is

an injunction which is to be followed and strictly
adhered to in the normal circumstances. However, it

has been made guite clear that in exceptional conditions
the éaid injunction is to be made flexible ehough to
meet the changed situation in a way and to the extent

it is required therein. ThelHoly Quran says:

o Lo eVl 0 cdyy gen s vty Ko D ocdSt G017

P

(v BRI )0 ey pid ol OB YAl i daaie i s

"This day I have perfectealyour
religion for you, completed My
Favour upon you and have chosen

for you Islam as your religion

But if any one is forced by hunger
with no inclination to transgression,
Allah is indeed 0Oft Forgiving, Most
Merciful”. (5:4) .
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"He has explained to you in detail

what is forbidden to you-excepf

under compulsion of necessity". (6:119)

DR om e ey Jally sl sy (all dmadl Sle el

| P S [ IR A B T W P I S

| | \ (VY r iy g adl)
"If one is forceé by necessity, ‘

without. lawful ddsobedience nor

transgressing due limits, then he

is guiltléss, for Allah is Oft-

ForgiVing,_Most.Merciful". {2:173)

15. Based upon these injunctions, the Muslims
- exegists have formulated the following juristic
principles;a%fmehtiohea'ianl M&jallah:

Gt 4
P

o c4”_J£§J| C;“: wlyall 2 1) SJLJI:
"Necessities make forbidden things

canonically permissible”.
Z;(){ B o L..n,..\...s..,.:._-. why—all vy ol ”

"However ,the necessity;would be

estimated according to its quantity“;ﬂ

op g—adiole oWt gL IS Y FEsLl

"A- thing permitted on account of an
excuge -would become unlawful on the

cessation of that excuse "

Connected with these juristic maxims

are some other principies that
"damage is to be'put an end to",

’ . . - - 3 ', T i
v fbd% gyesl C’.JJ el Al ]...n.. > (Yl seldt”
"To repel a public damage ( j,—o)~ ¢
a private damage is preferred"
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"and severe damage is made to |
disappear by a higher damage".
16. In this connection the following traditions
and narrations would further throw light on.the subject

sunder discussion,

Ugba(r). says I submitted to the Holy Prophet
(Hzgagﬁgﬂlbﬂﬁ)that at timeswe pass by certain tribes but
they neither play host nor do they fulfill their
obligations in respect of our due rights. We also do not
take it from them. The Holy Propheﬂ .,¢45¢uiuL,)replled
"If without compuISLOn they refusel to do so, take it
from them by force This situation arose while the
companlons of the Holy ProPhet(P_gaJﬁﬂuiuLo)when going
for Jehad used to pass by certain tribes. At times there
was no food with them nor it was made aJailable to them.
to be purchased even on price. The non-Muslims on such
}%{./ ‘ occasions usually would shut- their shops and refrain from
selling food stuff to the Muslim Mujahedeen. Since the
Muslims wete.suhjected to great trouble in such situatiohs,
they reported the matter to the Holy Prpphetﬁ@,qgsaﬁ|,,L4
‘who ofdeined that if those person (who possessed but)
declined to sell their food commodities without coercion,
that should be.taken ffomtthem by force. This means that
. the Holy Prophet(Ql,,QA;¢ﬁLJ(§)gave permission to his
companions to forcibly purchase the same by making the

payment‘because in such circumstances the only alter-

native was to take the same by force, after making the

payment. u-d-ml. ‘o b L YAA 2 CJ__.JI_.L:S 6,,.-

Here we see that lnsplte of the fact that mutual

consent is a requlrement for the contract of sale,never-
- . it was advised that
¢’r// ‘theless in times of dire nece551ty[the contract gould.cbe
transacted even without that if pressed by the circum-

stances to avoeid the wdrséeicondition.. i i} T o
- " . - T
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1ﬂ.‘, All these above mentioned quotations show
that - at the time of éxtréﬁé necessity the injunctions
given for the nqrmal cirCumstancéS ére re-adjusted and
made somewhat flexible té a certalin extent to alleviate

a particular unavoidable emergent condition.

18. An event about the extention in Masjid-e~ Hafram
that took place during the orthodox Callphate lziagth-

men%ioning. Allama Abul Hassan Al-Balazari writes;
oty o sl B o 1 ey e e ol el oS 5
3 dreedlpn sy QS 5 Sl e i W o o L 1o S
.tldeun“ o op r,igg; (B e LAJP. laeaeas 1,0 2l
Bas ameald 3551 5 o uag u.,_uf‘,_, SV Al iy e of
s ul-..bu.!].a....‘ Ll ""L"C“’" c..La.Jl et LW a0 l)._...ai
a g QY s il il G5y ey sl il p !
J—2 e & Js il éiuééa Lo ol ole ST W U et
ot Wl ad WS u;th;gngl‘Hy4”T £ petys Farillin

r‘”-‘—- WECRN) ,to,.,..__t s

()..a.a..-.._!:u amtmwmvf Syl ] L,.v gl K9 La.-')

"During the periods. of the Holy Prophet ( Aq,4J54U| |,

- and that of Hazrat Abu Bakar (r) there was no wall around

Masjid-e-Harram. When Hazrat Umar (r) took over as a
Caliph and the people increased in number, he got the
mosque extended..He purchased‘the-houses, demolished
the same and included them in the mosque. He also
deﬁolished some Qf the houses adjacent to the mosque
whose owners had refused. to sell them. He asseséed thé,
prices (and kept the‘same in deposit). The same were
taken by them later on. Hazrat Umar (r) gotuéEWhll'
constructed aréund which was a little less than the’
(normai humah) height. . When Hazrat.Uﬁ@&(r) took over .
as a Caliph, he purchased (other) houses and further
extended the mosgue with them. He forcibly took the

houses of some persons (unwilling to sell the same) and
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.fixed their prices. When those persons protested

near the mosque, he addressed them and said, "My
patience and compassion has encouraged you against

me (otherwise) Hazrat Umar {r) had done the same WithA
‘you but you had endured and aecepted that: zThenl.. .o
helgotrthem arrested. However on the recommendation of

Abdullah Tbn Khalid Ibn Usaid he released them". ’

19. . Earlier it-hae been.mentioned that Hazrat
Ubai Ibn Ka'ab(r) did not authoriée Hazreﬁwﬁﬁaf {r)
to use force to take the house of Hazrat Aﬁbas (r).and
get that 1ncluded in the mosque of the Holy Prophet
o (fL"’ &.Lsaj.!lu.lﬂp)when the same was be:Lng extended. So there
is a need to recon01le the two apparently different
poihts of view emerging from these incidente, On one
‘eide we find that no force was used by Hazrat Umar (r)
‘fo acquire the house of Hazrat Abbas "(r} and get it
. | ‘ o
‘ , ' included in Masjid-e-Nabavi and on the other‘hand we
;;6 . find both Hazrat Umer (r) and Hazrat Usman (r).using
ferce to acqﬁiregdemolish and getuthe houses adjaceht
to Masjid-e-Harram inc;uded in the‘mosque.'We have been
told, as mentioned above, thet Hazrat Usman {(r) did not
hesitate even to get some of the proteSting‘meh (reluctan

to sell their houses) arrested untill Abdullah Ibn Khalid

intervened and.got them released.

EO.‘ One of the reason of this different type of
action could be attributed to the fact that the nature
of land in Makka Mukarrama is different from lands in
other parte of the world. The Holy‘Quran says:

(Yo 7Y padl)w alodhy ad ~JSL_A{’;5,'

5

f’*: S "We have made (open) to (all) men -
equal is the dweller there and the /

visitor from the country ...
A considerable number of Muslims jurists are of the

view that lands of Makka Mukarrama cannot assume the
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position of personal property, therefore, their sale/
purchese is not permiséible.IFOr details see:

‘J‘“""” Alls v vd 2 u‘“f*lu‘ -t_-*s,\ldl,dlelf)
It was for this reason that Hazrat Umar {r) and Hazrat
Usman {r) both took the-houses foreibly and got them
included in the mosque at Makka Mukarrama. Moreover it
could be said further that it is net known for certain
what was the exact location of‘the house ef Hazrat Abbas
{r} and how much was its requirement in connectionrwith'
the extention of the mosque. Was the requirement‘highly
pressing and was unavoidable or could that be postponed.
to a subsequent timeé It is well known that on the
occasion of performapce of Hajj all'pilgrims gather at
Makka Mukarrama one ét the same time but‘it is not so in
case of Madlna Munawwara when they are d1v1ded at two
places. Hence the requlrement at Madina“ Munawwara was.

jdéfinitely less than that at Makka Mukarrama. The later

conduct of Hazrat Abbas (r).however highlighted another

also '
reason[why force was not used and he was spared It seems

that Hazrat Abbas(r) only wanted to show t& the World the

sanctity of his fundamental right in relatiqn to his

property and then donated the same voluntarily to set up

an inspiring example to be followed later on. Where ever

'personalltles of that type are available what could be

the nece551ty for u51ng forc1b1e methods. Analysing the
two events. relating to the extentlon of mosques at Madina
Munawwara and Makka Mukarrama we‘find that the houses
were acqulred in an urgent nece551ty and that too only ln
public 1nterests, full payment was made to the owners,
prices'were enhanced to provide necessary incentive when
the owners showed reluctance anduultimately as a last
resort ferce was use&d when no’other measure proved |

effective.
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r'principlerit has been stated in Al-Mejalla =2

24a. o In view of the above, the Muslim jurists. have
eeriously consideted the issue of acquiringlindividual
property for public good and have declared permissible
and lanul.to-acquire the property in case of emergency

and strong compelling circumstances. As a matter of

uaL.Jl,.L il lfu. u.lSdJ. is g ol SERERA]

' ( L_JJJJ| K>Y al=atl)

(i.e.in time of necessity, by command of the Sultan, a
man's property can be taken for its value, and joined
to the road. But until the price is paid his mulk
cannot be takenlout of his handsi. It has-been stated

in "Durr;e*Mukhtar“
L,.. ) u;‘..m_ Ul unuu s i e,.L»,,l.;,ﬂu isg

"l)f ,._.S..L._g..,r, c.lfr 'l'l'lf\'cu”.nutf
(if a mosque has become iinsufficient to accommodate

the people and adjaeent to that is some land or house or

. ' ' after
. shop, that can be acquired by force,fmaking the payment".

It is mentioned in Fatawa Alamgiri:’

el iyl iy S ) ey L Gl et Loy,

{ 4;':,54.:,...19." oim 6 L01 Y Gn_._.J,_.f.JLs S Ldl) Ll oL gyl 4 "“S.L“;

"If a mosque becomes small for public requirement and.
there is a piece .of land adjacent to it, it will be taken
by force on payment of price to its owner". Similarly

Fatawa Qazi Khan" says,
w2l i ) il o G,k JaJl s ey o} lhld,

ol wlacS et YO e c-o wall il la e ols

"The jurists have authorised the Imam to acquire the

property of the person concerned for a way.at the time
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of urgent need". Imam Mohammad Ibn Hassan Shibani
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writesIf the owner: of a horse declines to lend the

horse to the commahder who has no other alternative

except to get that from him andhand it over to the emisary
of the Muslims to send a message to the Centre, at the

time ofthe urgent requirement, he can forcibly take the
same from him". Imam Sarakhsi commenting upon the same
says it is because of the fact that the commander is an
over all supervisor and it is permissible for him to
forcibly acquire the property of other at the time of

urgent requirement provided he makes payment for the

same, '

(hfl'uj)ﬂlml“-.p%ha“-&ﬁa.wﬂ1i Jorc VALY sol ,.-S-” ,....-“ CJ-)
Dr.Yusuf Musa, a contemporary jurist of repute writes,

3
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it L) ardlpeys LT e Sl e i S5y R
le (-'-—‘*-’"'“J-Ev "*Jb--;_}’-% cH e Ol o gl e sl
C(S“% a‘r\"hJ/\‘ j)":ah w{"’”" WA {\ leaﬂf
009 WSGWW"‘M SOAD Dy 3 T T
6::?(’With this we close this chapter with mentlonlng the fact
that the ownership which is established by one of the
afore-mentioned causes or by any other reason is complete
rightful ownership and it éan never remove from the owner
without his consent. However there are some conditions
excepted from this principle where the ownership is for-
cibly removed from the owner andthey are as follow:
"If it is required in public interest like

construction of roads,bridges,extensicn in

places of worship etc. In these and other
similar conditions, the private properties
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shall forcibly‘be taken for pubiic
welfare/interest and the owner will )
be paid its price even if he is not

willing.'

Another very prominent scholar Professor Abu Zahra also

wrltes in this connection,

e e oLy ek or el a5 1 Sy
‘tJJ‘nr-Jr°*¢*“ Gl el p GBI Bl el ¢ 5 ey
oL G ¥ 4?LQU|Crﬁ;:LLaHC§tJ| . 'buunnghJ;;f.ﬁ,
GLb 131 &l gl oo ool Sl il dyadl 1 il i i i
glo W a\JaLnJS el a5y JaJJ ol a...:-wu,wu.L:J|o.l.s.l.'=g-...J‘
qul>4|, ig£‘39|y|uodJa-kjuy alall 331 ! ol
-»wi.l;w SV PSR

3y Y <Yy JL:»Y‘ andie Glo ULQ‘uu..." r)y 3-8 |..Ln u’d""\“
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(ol S .f.,,_t L3 s 2o Y dmgtdh g wtiadl gyl 5 2.01)

Crgd frar o2
© "And the conditions where the ownership is forcibly

‘ taken;from its owner without his consent are based on
three (principles):
“First: Withdrawal of ownership from the
owner in public interest like expansion
of thorough fare etc. Some of the Fugaha
have considered expansion of mosques also,'
in the public interest,so tnat it does not
fall short for the people. It has been
mentioned on the authority of Abu Al-Saud
who relates from Al-Zailai that if a
mosque gets small (to accomodate . people)
and.there is a land of a person that shall
be forcibly acqulred on payment of prlce)
bBecause when the Masjid-e-Harram got small o
(for.the people), the Sahaba forcibly took
some of the surrounding lands and got them
included in the mosgue. This kind of
compulsion is permissible.” .
Thes basid principle herein is the preférénce of public

interest over individual interest. Moreover such
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acquisition does not cause great harm to the owner
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because he is compehsated by payment of price which
is to be fixed/assessed by just persons having expért

knowledge."

22. Theée are some of the exaﬁples that shoﬁ
beyond any shadow of doubt that individual pro?erty

is sacred and inviolable in normal circumstances and no
one is permitted to take it without the consent of the
owner., ﬁowgver at the time of urgency the rule has been
relaxed to a certéin extentlin the public interest.
There are several other injunctions also that es£éblish
the powef of an Islamic just Government to the effect
of interference in private property/life whene&er
urgently required in public interest. Some of the

injunctions are as follows:-

a} The people are at liberty to sell/
purchase things éccording to their
free will. Therefore normally, the
price control has been discouraged -
zé | - because the Holy Prophet( —l. QU1U44 )
when asked about in this respect

is reported to have said: .

- B G oYt S A A el ya i1

! J)‘Jw u-—-')dl' Y:) rJ u’u-’u“';-‘ »JL}JIJ I-LH
—___"‘dt t_.L ¢ t,—-“ \——L{

However, in exceptional circumstances,

L S T Y S ‘s

the state is considered by many Muslim:
Jurists empowerd to interfere and fix
the same on reasonable basis. Imam Ibn
Taimiyya and Allama Ibn Qayyim have

discussed the issue in great detail. ..,
-(For details see:

( oyt 80 B BE T D i o1 & PN 3 2l

S B VIO s s YT XYY br.n-” PR ATIPNY 1}

b) The right of pre- emptlon is another

example wherein is found a preferentlal
right of purchase which lays certain

restrictions on free sale/purchase in

public interest.
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Normally there is no embargo on the
people to collect/stoie things- as much

as they like to own. However,there are
circumstances that the State has to
interfere Wwhen there .is dearth of some
essential commoditiés that are required
by the people. In such circumStances,as
ment ioned earlier,thé Qazi is permitted
to compel the hoarders to sell the essen-

tial commodities to the deserving persons.

Another example‘is that of "Hajr" given

in the Holy Quran in the following words:

PCRPRRIER I (PR W I PRI P

(o = € Ll) Lyma Wi () Blys ) 2yS1y Las

"To those weak of understanding
Make mot over your property,

Which Allah hath made ‘ ,

A means of support for you,

But feed and clothe ‘them
Therewith,and speak to them

Words of kindness and justice.

_Abdullah Yousaf Ali writes,"This applies

to orphans,but the wording is perfectly

general,and defines principles like those

of Chancery in English Law and the Court
of Wards in Indian Law. Property has not

only*its rights but also its fesponsibili—

. ites.,The owner may not do just what the

likes absolutely; his right is limited by
the good of the community of which he is

a mémber,and if he isrincapable of under-
standing it, his control should be removed.

This does not mean that he is harshly dealt

~with.On the contrary his interests must be

protected,and -hemust be treated with special

kindness because of his incapacity.

Your property:Ultimately ‘all property
pelongs to the Community,and is intended for
the support of you,i.e.the community. It is

held in trust by a particular individual.If

._he is incépable;he is put aside but gently

and with kindness. wWhile his incapability
remains,the duties and responsibilities .
devolve on his guardian even more strictly

‘than in the case of the original owner;for

E
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he may not take any of the profits for
himself unless he is poor,and in that case
his remuneration for his trouble must be
. oh a scale that is no more than just and

reasonable."” ( See his cormnerrtary on the above -
verse) .
e} There are other occasions also when the

Btate as a matter of right can intervene
and comﬁel the individhals to perform
certain functions,assist the State in
certain areas and extend specific finan-
cial and physical support to theJ%tate

in emergent conditions i.e. during war,
extreme shortage of necessary skilled
labour and various other conditions related
to public interest in the field of defence,
education,developmental projects,social
security etc. besides fulfilling its
dbligatiohs and taking necessary measures
in respect of maintaining law and order
situation and public beace. Dr.Abdur Razzaqg
Alsinhori ahd Dr.Yousuf Musa have elaborate:
ly discussed varieus aspects of the matter
in their books and the details may be

perused over there. ¢
JJ,-D.-.J‘ At LD”"I""‘ u.)L.Y‘u.l.“ L,D o’;")dl‘ao
: VAA DIV o0 Y c

YeY /Y r)L.\JI‘_,,Mi._JL.,JI,.Yl

23. - The reasons why the State may do. so is strongly
related to the functions it has to perform. The Islamic
State is duty bound to enjoin all that-is good,forhid al
that is séﬁil and enforce Islamic injdnctiens at all <.
collective and individual levels.Islamic state is the
vicegerent of Allah Almighty to whom the_entire'universe
belongs., He is theé Creator and Owner,of all things

fqund over here. Human beings,ate actually theAtrustees
of their‘Wealth and property etc. Almighty Allah has
delegated the authority to the C1tizens of the gtate who
through their chosen representatives do exerc1se that
within the limits prescribed by Him as a sacred trust.So
in its- capacity as the vicegerent of Almighty Allah the.

Islamic State:exercises its powers and authority for the
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individual and collective welfare and progress of its

people. The Messenger of Allahf ¢Jﬁ4ﬁ|uﬁg)has been

~reported to have said:

(A G e slo ol e ) ad Gl Y e Wy oLl

State is the guardian ofthose‘who have no guardian: This
guardianship is_néﬁ iimiﬁed to Nikah and inheritance
only. It extends & all matters of life because the
State is:duty bound té provide the requifements of its.

: , €
citizens, Allama Ibn Hazm a great Muslim jurist writes,

Ol J5 ol e LBV ey weme et JB — il Yo

9 Y50 pae b E P ole Syl ULl payeny o bl e gl
cann Yodl cuill e oot L Al o e el bl 2L

3 Aeally bl 0 RS S yoell 5 Joa peally tlal LU

| (Yol oz iz o ¥ighdl) G G ges et
"It is the responsibility of the wealthy persons of a
country to look affer their poor people. If the income
from zakat and Fay is not sufficient to meet the
requiremént,the State (i.e.ruler) shall compel them

(i.e.the wealthy persons) for the same. The State shall

* make arrangement to provide such financial measures for

the poor that would suffice for their food,according to
their requirements,clothes for winter/summer seasons and
a house that may provide them shelter from rain,heat and

eyes ofthe way farers".

23. So it.is guite evident from the above that
although the individual is at liberty to gain,sell,: -~
purchése,invest,trénsfer and utilize his property as he
likes to do so;_Eﬁmxkﬁx there are some ciféumstances
where his powers tg do so could be curtailed, to a
certain extent, in the public interest. These circum-

stances are related to the dire necessity and. other



S.P.No.1/I of 1986

W

: gpecial requirements. The Muslim Jurists have dWelt at
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large on such 01rcumstances and have thrown 1lght on
them. Commentlng upon the maxim lLe,uo i ,ui 1&r4U C“lL

as discussed by Allam-Ibn Nujaim, Allama Sead - Ahmadl Thn
Muhammad Hamavi hds“writtenf-

Jady iy Aty dxley Gy, h~‘” s Lo )QJE‘-C*JVuP

Sl tiny BB dia gyl Jlo ol 1am bk ipall
& L-,,s_. e ella, 1A RE N U S L = E [ PR
A Laizdly yall o SR ey L g Y13a, dile, s
5 by b QAT gy o) (Ll y AT )y e ay

cr-c'r’-u-‘f Ua..ll,oL,..Yl ) eiatlly (ot S c—-:—“ Jyil

"The need has flve stages accordlng to 1ts requlrement:

- Utility o it )
- Luxury _ ( - 5—46)
- Redundant ( Js 5 )

1]
- .
£

Necessity is reaching (of the Lindividual:) to a stage
A( o that if he does nof take the unpermissible thing, he
will die or will be aboﬁt to die. Such occasions make
£he utilization of Haram as permissible. Special
‘.requirement is Like the condifion of a hungry‘person‘
who'. wouldn't dié if he does not take 'Héram', however
he would encounter great difficﬁlty and hardship. Such
a stagé dogs'not permit (eating/taking‘of).Haram, How-
ever it does make‘it‘permissible to break faéﬁ. Utility
neéd of a person is his desire to take bread ané
butter and mutton (although he h#s enough other edible
things). Luxury qeed of a person is his desire for
Isweetsretc. Redundant needs are his extended ambifions

to take Haram and doubtful things."

25, . As is clear from the above discussion the

stage of necessity is such that makes the utilization
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of "haram" as perniissible to the unavoidable degree.

The second stage of special requirement is snoh that it

does:ngt call for the permissibility of a prohibited

thing. However, if the same condition prevails and

assumeg:a general collective requirement,that also takes
! ' | the place of direlnecessity and consequently causee

change in the Shariah injunctions.

26. - - Most of the above discussion: pertain to the-
acquisition of individual ptoperty:in public interest
which.in.oertain urgent conditions is permissible'to a
certain unavoidable extent as is held by the Shariat
Appellate Bench, Supreme.Conrt_of Pakistan (PLD-199O
sc, page‘99 ). Since-requisitioning is comparatiVeiy

much less 1n severlty, the same 1n3unctlons could be

r

'convenlently and more forcefully made applicable in case
offrequisitioning of immovable property in public

interest at the time of necessity by the Islamic State.

27. At this stage it also seems necessary to refer

to the words "public 1nterest“ -and “publlc purpose",used

frequently and explain their meaning for a: betterwugder-

standing of the context they are used herein. As a matter

of fact no herd and fast rule can be drawn for deter—
-_‘mining precisely what is meant. by "publlc 1nterest/ |

‘purpose”. That can better by determ;ned by the facts

and circumstances in each case. Howeter for the sake of

convenienoe, as a general rule, it can be held that

public 1nterest as we have used 1t means somethlng in

Wthh the 1nterests of the publlc, the communlty at

large are kept in v1ewwand are duly looked after.

"Words and Phrases Legally Defined"compiled under the

Editorship of John B.Saunders;highlighting the meaning
. . ) 1) . B _
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of "public purpose) writes:

.\.

"The word 'public purpose' means a purpose
approved and authorised by iaw. A public
purpose has for its objective the promotion
.0of the public health, éafety, morals, wel-
fare,'security,prdsperity, and contentment
of all the inhabitants or re51dents w1th1n

a glven political. lelSlOn

“(Permanent EdltlonfBS,page‘SSS)

The same book gives a citation regarding the word

"public intgrest“ as follows:

- "The 'public interest',where such is
essential,before Legislature.may, in
an exercise of state's polide power,
subjectrprivate'prOPerty to public
regulation and control,must be a legal
interest and not merely a desire born
of pérsonal concefn convenience or
economy covetous of use of another s
pr0perty“ }

{Permanent Edition-35,page 229)

}% | It further gives another citétion as under:-

"The 'public interest' necessary to
justify subjecting private propefrty
to public regulation and control must
amount to something more than a
, ‘ 7 _ desire to regulate conceived out of
b : _ | pérsonal concern as to future events,
| qpnvenience, or -covetous use of an-
other's property, and mere curiosity
or the interests of particular 1ocalities
‘which may be affected by the matter in
question do not constitute. such public
intefest".
' (Permanent Edition-35,page 230)

28. , It means that it would not be enough merely to

.

.

use the word “pubiiqiintérest"lor "public purpose" to
1 Justify grabing of whatever is considered expedient or

necessary. The public interest and public purpose must
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be objectlvely ascertained before taklng any actlon

\l

for the requlsltlonlng of any property "Public interest"

;s

and "necessity "’ arélthe only eonisidérat ion that wou]dJUStlfY

the 1nterference to an unav01dable limit.

v 29, Keeping in view the above mentioned details

we have come to the conclusion that the property of

an individual can be requisitioned on proper rent if

it.is urgently‘required in publiC'intetest.‘For this

purpose the following‘broed principles however would

be applied:

a)

b)

05

df

”

It is not permissible to compel anyone
. .\’ n ™ .
to effect an"ijara"deéd in the normal-

circumstances.

‘@dmpulsoryjrequisition of property is

only permissible at the time of extreme
necessity andvurgent requirement. As |
ekplained above it also includes the
condition where without effecting the
same the people will be cohfronted to

severe hardship.

Before taking action as mentioned above
at (b) it is to be eonfirmed-that there .
'is no other way out except resorting‘to
the.same'measure. Such decisien is to be
taken‘after thoroﬁgh consideration of
all possible solutlons. It means that a

mere vague pretext of publlc 1nterest"

. is not suff1c1ent to resort to use force

unless the necessity or genenal requlre—
ment is clearly ascertained. As far as
possible the requirement is to be
objectively-analysed and assessed SO that
no undue torture is caused to the citizens

of the State.

While giving hearing to the owner, if he
is reluctant for the same, his personal

present or future requirements are to be

duly and compassionately'considered.
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e) 7 For acquisition of this nature, the rent
of the same is to be justifiedly deter-.
mined aécording to.the‘CUrrent market value
by keeping in view the-locality rates in
the adjacent areas,covered area,total area,
and ahy other‘yard‘stick'that iS'normally
appliédiin such cases. The investments -
of thé‘owher and his monthly instalments
of loan of HBFC/Banks should also be ‘

" taken into consideration for a just and
fair assessment. The rent must not be
arbitrarily fixed in any. case. Depending .
on the nature of the_requirement, the
rent may be enhanced to provide further
incentive to theé un-willing owners.The

Holy Quran says:
(AL 1) gym) o ohadly JLEI baiz ¥, °

~"And give not short measure
or Weight"i1(11:84)

Yy bl gty JLSI i 55 Ly 7

‘% | o CCAs 1Y el ALl Gl s
"And O my people! give just measure
' weight,nor withhold from the people

' the things that are their due".
. (11:85)

o oladl i ¥y il 5l ity 7
( 4 :00 0“")‘”)

"So éstéblish'weight with justice
and fall not short in the balance".
(55:9) ' '

) - Besides fixation of the rent according
to the mafket rate, payment of the same
is tO'be‘done.according to the prevalent
custom of the locality i.e. lumpsum pay-
ment of rent for a period of two years
etc or in any other manner as the ease

may be. - »
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g) The_ren# is to be pefiodically indexed
to keep it just and fair according to the

nearby area.

h) The payment of such rent is to be done
as soon as possible without any unavoidable
delay excepting only the delay that is
normally required for obtalnlng the approval
of'concerned officer and sanctlonlng/lssulng

the reqdisite amount.

i) The requisitioning is to be done for a fixed
ﬁeriod,accordihg to the fequirement and
the property requisitioned as such must be
vacated in accordance with the terms 5f

the contract.

30. Consequently aftér considering all necessary
,aspeéts relating to the Act under consideration we have

found asuunder:-

(1) Section 3(1) authorises the requiéitioning
of building by the Government whenever'it
is found necessary or expedient for the
usé of Officers or Offices or educationél
institutions of the Federal/Provincial

/%5 ' | Governments or any corporate body

| established by or under their authorlty.
The building used for the purpose of reli-’
gious worship,imparting education through.
the private educational institutions, in
occupation of the owner (including the
successor-in-possession of a lessee for a
fixed period who has paid rent for the
whole of that period in advance}, evacuee
property and buildings situated in canton-
mént_aré exempﬁed from requisitioning
under the provisb of this section. However,
another provision has also been added to |

this sub-gection that:

"if a building is in occupation of
any person,no order for its requisi-

tioning shall bejpassed unless a
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(2)

notice Qf,at least, twowweeks is giﬁen
to the occupant to show cause against
" the action proposed to be taken and if
and when an order of requisitioning is
passed, the occupant shall be allowed
a period of one month, at least, to
vacate the building and such occﬁpant

,shall.thereupon COmply with that order"

Since this section authorlses the Prov1n01al

‘and Federal Governments ahd’ corporate bodies

mentioned therein to requisition any

building in public interest,whenever iﬁ

is necessary or expedient and also provides

the'owner of the building an opportunity

of beingheard and of showing cause against

_broposed action,there is found no répugnancy

to the injunctions of Islam, as far as the
requisitioning for offices and educational
institutions is considered. However the
requisitioning of a building for the use of
officers is not juStified'on the ground that
it does not fall.in the category of"public

interest” The said officers could also be

'_directly or indirectly a party and it

wouldn't be possible for them to be the

judges of their own cause. The established

norms of justice would thus be vidolated and

undue pressure or partility would be
exercised. So requisitioning of buildings
without the consent of theit owners for the
use of officers is not ihuconformity with the
injunctioﬁs of Islém.as discussed earlier
and is thus repugnant to the injunctions of
Islam. Moreover the fourth prov1so about the

ejectment of an occupant of the houseg&ho T

could also be a tenant for a certaln period

accordlng to an agreement but who would not

be an owner within the meaning of sub- sectlon

(iii) to Sectlon_2 in ?he sens%,to ‘have paid

rent for the whole of that period in advance)
7

is also repugnant to the injunctions of

Islam.The Holy Quran says:
e Y,-:—...-n Qlf .J..._A.:Jlo‘ Jaall |,.i,|) *

-
\ (ve vy g 2 )
"Fulfill (Evefy'covenant

For (every} covenant

Will be enguired into

(On the day of Recknoning). (17:34)
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31.

(1)

(2)

25

and the‘Hoiy Prophet ( Hg,qucﬂ‘uLd has

said:

t—-L'SbJ,lJ T u-&-)(l(—-h% "9-19" U)‘J"‘.J"

-

IJSG“‘S“““"“"(C" \b',_)o\'ca‘.m“

_ (The Muslims are to abide by their condi-

tions). Such an occupant is to be allowed
to stay in the building undisturbed for the
éeriod he has made an agreement thereof
with the owner, even if he has not paid

the rent in advance.

Section 7 is'regarding the payment of the
amount of cdmpehsation payable mohthly,to
the owner for the use and occupation of the
reguisitioned building and depositing the

same in the court by S5th of each succeeding

"month after an order of requisitioning is

passed. This section also authorises payment
of the amount of assessed compensation |
within atEElOdcﬁftb&E months from the date
of requisitioning ‘and in case the amount
is not deposited within that period, the
Provincial Government has-been made liable
to pay interest,on.ﬁhe principal amount at
the rate of six percent per annum till the
date of depsoit or payment as the case"may
be-. . , .

This section provides the payment of
interest on the principal amount in case
the amount of compensation is not deposited
within a period of three months. Obviously
this portion is not in accordance with the
injunctions of Islam. The compensation to
be fixed must be appropriate ‘and in
accordance with the prevailiag rates of
renf‘of similar building in the adjacent
locality as mentioned at para 2% above.and

must be paid to the owner without fail so

that besides fulfilling the condition of
the agreement of IJARA, no harm is cauwsed
to the owner. There must be provided a

penalty in the Act for the Officer who
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(1)

(2)

-

fails to perform his duty in this respect.

After making such enactment,'there will

remain no need for the payment of interest

which is forbidden by Almighty Allah and

is against the injunctions of Islam,

Section 1l authorises exemption from

legal processes whereby no' injunction or

an order for ejectment, delivery of

' possession or appointment of receiver

in respect of any building which has been

reguisitioned under this Act shall be

granted or made by aﬁy Court or by any

 other authority and no such .order shall

" be called in gquestion in any Court.

Similarly Section 12 also provides pro-'
tection of action under this Act. Sub- "
sectlon 2 of this Section  further qmcxhes
that no sult or’ other legal proceedlngs '
shall lie against the,Government for any
damage caused or likely to be caused’by
anything in good faith, done or intended -
to be done in pursuance of this Act or

any order made thereunder,

This section alongwith section .12 providé
ouster of judidiary and exemption from
legal proﬁ:esses a'nd' gives, an unbridled
authority to the Requisitioning Gfficersand
Yisa$ suchagainst the injunctions of Islam

as contained in verse 59 of Al-Nisa:

J 3l ety a1 nebh baT o 01 gl L 7
Sl wap et e sgls B G Y AR
AW ety Dl pang 2SO Sty D
(01 10 Tl ) oDyl puoly o el

"0 ve -who believe!

Obey God,and obey the Apostle,.
And those charged

With authority among you.

If he differ in anything

among yourselves, refer it

To God and His Apostle

If ye do believe in God

And the last Cay

That is best,and most sultable
For flnal,determlnatlon." (4:59)
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A golden principle as mentioned by
the Holy Prophet ( Hﬂ,‘J,¢DHJL3 is
( a..-).-.“ uJﬂ"L.’-f |.so '(T'i rb-_..-..u-

"Demage and retaliation by

damage is not allowed”.

The Holy Quran says:

(‘Yﬂ:"m‘)bgﬂ_k-y,u,‘!xy- PR

"Deal nbt'unjustly and ye shall

not be.dealt with unjustly". (2:279) .
33. In result-ﬂﬁs‘ﬁxmdat Petition is allowed to the ‘A
extent as stated above ang in view of the reasons stated
we cﬁnsequehtly hold‘thaf subréection (1) to Section 3 of N
this Act to exten£ of reqhisitioﬁing of prOéerty for
officers and to the extent of thelfourth préviso relatingﬁj
to the ejectment Of an occupant of a building,Section 7 to

the extent of falluretof:oayment -Gfsrent: as;well as subse—l'

quent payment of interest thereon, and Sections 11 and 12

!
to the extent of ouster of judiciary are repugnant to the ?
injunctions of Islam as contained in the Holy Quran and E

Sunnah.To bring thede sections in conformity with the

injunctions of Islam,therefore,we order that all these
sections be amended according to our observations made atér

paras 30,31 and 32 stated above. The necessary amendments

shall be made by 31st December7 1991 whereafter the said i

sections/provisions shall cease to be effective and ‘:
operate as law. ﬂ'
| (DR.FIDA MUHAMMAD KHAN)
o J 1WV , JUDGE
&
A**"" ~ o o’
' (DR. T‘ANZ I1L-UR-REHMAN) ( IBAII/D'AT YAR KHAN )
CHIEF JUSTICE JUDGE
;bfﬁ%ﬂfjwﬂgua)

\

{ ABDUL RAZZA

Isl.a.mabad,-/g& /‘v,&\,!gﬂ) -

M.Arshad Khan.

_THAHIM ) .
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