-t

IN THE FEDERAL SHARIAT COURT

(0r1g1nal Jurisdiction )

PRESENT:

I'l.O‘N.NIR.JUSTICE'DR.TANZI'L—UR-'RAHMAN - CHIEF JUSTICE
IHON.MR.JUSTICE IBADAT YAR KHAN o
HON.MR.JUSTICE DR.FIDA MUHAMMAD KHAN

'HON.MR.JUSTICE ABDUL RAZZAQ A. THAHIM

HON.MR.JUSTICE ABAID ULLAH KHAN

SHARIAT PETITION NO.28/1 OF 1990.

Dr.Mahmood—ur—Rahmah Faisdl .ves - Petitioner

Versus

1. Secretary, M/o Law, Justice and Parliamentary Affairs, Government of
Pakistan, Islamabad. .

Date of decision L. 21-5-1991

2. Secretary, M/o Finance, Government of Pakistan, Islamabad.
3. Attorney General of Pakistan, Supreme Court of Pakistan, Rawalpindi.
4. Chief Secretary, Governmeht of Punjab, Lahore.
5. Chief Secretary, Government of Sind, Karachi.
6. Chief Secretary, Government of NWFP. Peshawar.
7. Chief Secretary, Government of Baluchlstan.‘Quetta.
| caan Respondents
For petitioner = - ‘ cene Petitioner in person
For Federation i ....  Hefiz S.A.Rahman, and Mr.Iftikhar
| L ‘ Hussain Ch.Standing Counsel for /
Federation. J
| -
For Punjab ) : e Mr. Muhammad Nawaz Abbas1, A.A. G ,
‘ ‘ ‘ B Punjab -
For Sind. o B Mr.Abdul Ghafoor Mangi,A.A.G. Sind.
For N.W.F.P. ‘ .... . Mr.Shahab-ud-Din, Law Officer,
N.W.F.P.
For Baluchistan " ....  Raja Muhammad Afsar, Advocate-
' General, Baluchistan.
Amicus Curiae . ceer Syéd Sharifuddin Pirzada, Advocate. (1
Date of Institution . ... 25.6.1990
Dates of hearing ... 25-3-1991, 20-5-1991, 27-5-1991,



4

s.p.1N28/1/90

JUDGMENT:
TANZIL-UR-RAHMAN, CHIEF JUSTICE.- By this Shariat

Petition, section 4 of the Court Fees Act, 1870 was challenged by

Dr.Mahmood-ur-Rahman Faisal of Rawalpindi. On conclusion of the

" hearing, the petition was accepted by our short order dated 27-5-1991,

. for detailed reasons to be'recordea later, which are as under:

2. . ‘ The petitionef, Df._Mahmdod-ur-Rahman Faisal, in this petition,
filed on 25-6-1990, challenged section 4 of the Court Fees Act, 1870. This

chge was taken up on 13-1-1991 when the petition was ‘admitted. to regular

“hearin'g by a Full Bench. On 25-3-1991 the petition came up for regular

hearing and the petitioner was heard.. However, a request was made on

behalf of the Federation of Pakistan fhfough its Standing Counsel and

-

the Provinces of Sind, NWEP gnd.Balﬁéhistan for giving them time to file
written état_ements as 'proviéed under R_ﬁle 12(3) of the Federal Shariat
Court (Procedure) Rules, 1581, on the ;;roposition whether imposition

of Court Fees as provided ll.mdert Céprti Fees Act, 18|70 and several
Proviﬁcial statutes is repugnant to t:hé Injunctions of Islam as laid down

in the Holy Qur'an and Sunnah of the Holy Prophet ( pluy &eleall Lo ).

The matter was, therefore, adjourned to 20th May, 1991, with a direction

that writtén statements be filed—'one week before tﬁat’: date. The matter
came up for hearing on the said date and the learned Assistant Advocate

General, Punjab, submitted that he has prepared the case on section 4,as

it was notified earlier, but there are other provisions- relating to the levy,

charge and collection ‘of the Couft fee in the said Act. He further
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-submitted that he was not in a position to state the relevant proﬁsions
of the Puxlgjab ‘Court Fees Acthrdina;lce by ﬁrtue whereof the Court
F;aes_are bein_é levied, chargea, and collecféd.by thé Prbvinqe of Punjab.

He, therefore, requeéted for one week's time to prepare himself on the

‘relevant provisions of law relating to the levy, charge and collection of

t

Court fee in the -Pu'njatl). The other L-‘awy Officers- of the Provinces
also made the same request. The case was, therefore, adjourned to

27-5-1991, to examine the Court Fees Aét. 1870 and Provincial Statutes

- covering the subject, as a_'whole.‘

3. | ~On 27-5-1991, thé Assistgni ‘A'dvocat.e .Generals of Punjab and :
Sin"d‘ plzialced. on record- the i-elev‘an‘t‘statultes and p‘lo_inted out the rélevant
Qro'visions relating to the.levy, charge land goueétion of Court fees in
Punjab e.md .Sind‘.' The repfesenté"dv'e of the Pfqvincial Government,
Baluchistan; aléo suppligd 'the: copies of the .statutes" gnd poirited out

relevant provisions relating to the levy, chargé and collection of Court

fees. Law Officer of the Government of NWFP also did the some thing.

Mr.Iftikhar Hussain Chaudhry, Standing' Counsel for the Federation of -
Pakistaﬂ confined to the relevant provis.ion's of Cdurt;Fees Act, 1870 and

Schedules thereunder.

4, .In view of the impoftgnqe o.f the é'\;bjeét, a letter of request
was addressedl-to Mr.Sht‘ilrifuddin Pirzada, an: gmigent Jurist ﬁnd a former
Attdrnéy .General of Pakistan to arss‘istrt-he Court. In response to the

said reque}st, he appeared in the Court ahd rendered valuable asgistance
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to the Court. A letter of request was also sent to Hafiz Abdul Latif
Saleemi, Senior Research Ofﬂcer_ of the Cou‘ncil: of Islamic Ideology to
appear and assist the Court. He appeafed ana also fénder’ed some
assistance to the Court.l

3. -Before dealiﬁg with the qpt_estion of repugnancy of the levy
of Court fees in the light of the Injunctions of Islam as laid down in

the Holy Qur'an and Sunnah of the Holy Prophet ( prlu g aade a..l.ﬁ e )
it seems proper to say a foreward about its iméosition during' British
rule in this Sub-continent. .
6. v'.[fhe Court i“ees were levied in fhis Sub-continent for ;che first
timé in 1780-by Viceroy Warren Hastings durix‘lg.East India Compahf/'s.
rule over India. After Warren Hastings was recalled and impeached by
the British Parliament, his st‘lccessof be;d Carnilv-ales tpok over as

Viceroy of India. He abolished the Court Fee as, according to him, a tax

on .justice wéq a disgrace to a civﬂiged 'power.'"But, after his retirement in
1795, the Couft Fee was again imp;osed. In 1370 the presgnt Court Fees
Act was enacteg\ and' enforcéi‘l by the British rﬁlefs in the whole of British
‘India. However, the British rulers gxempted the Chartered‘ High'- Courts/
Supreme CDIII;t established by them in the three Presidehc& Towns of India,
namely, Calcufta, Madras and Bombay where theirerritish subjects could
file suits 'withqut paying any Courf fee.

7. After the establishrrient of Pakiétan on 14thAugu§t, 1547 the
law;c; then .in'fo‘rce in Indo-—Pakr sub.—dontinent were adapted in Pakistan.

The Court Fees Act 1870 is oﬁe ‘of them, which céntinues to be in force in
Pakistan under Article 268 of 't.he Constitution as the "existing Law.,"

8. A glance through the Court Fees Act, 1870 reveals that it is
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a Central gtatute rélating to the levy of the Court fees; Chapter I is pre-
liminary; Chapfer II deals with levy of Court Fees in High Courtsl on
Original side, to. be collected in the man'ner provided in the Act; Chapter
IIT deals with fees ‘in othex; Courts. Chhpter III-A deals with fees leviable |
on probates, letters 6f administratic.m and certificates of administration.
Chapter IV dealls with'process\ fees. Chapter V deals with mode of levying
fees and Chapter VI ‘deals withJ miscellaneous matters. There "are
three Schedules appendedr to the said Act. Schedule I prescribes fees on
ad-valorem basis whereas Schedule II prescribes fixed rates and fees.
'Schedule III prescribes for;ns of valuelttion.
9. In lorder to-transform Pakistan into a true Islamic State, it was
provided under Ar.ticle 198 of the Constit'ution of 1956, that all exigfing
laws shgll be ﬁrought into confor:mity with the Injunctions of Islam as laid
down in the Holy Qur'aﬁ and Sunnah and no law w‘hich is repugnant to
Islamic Injunctions shall be enacted. ‘It‘ ;nas further provided that within
'on;a year of tl;e Constitution day (Ma;‘ch 23, 1956), the President shall
appoint a Commission to make recommendations. suglgesting. inter-alia, the
measures for ‘bringlng the e:;jsﬁng lawg into conformity with the Injuhctions
of Islam. On the last day of the expizjy of the said one year i.Ae.‘ on 22nd
March, 1957 a Chairman of the dommission was nominated by the then
President of ~ Pakistan but nothin'g‘ could be done or attained by
this Commission as no m-ember'-‘ was nominated. - In 1958 Martial Law was
' o | when |
prodaimed and the Constitution of ’1956 was:?,aw;"ln 19?2iarﬂher Constitution
was proclaimed by the; then President‘ and Chief Martial Law Administrator,

Mohammad Ayub Khan, the Islamic proviaions were again incorporated
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in the said Constitution vide Article 199 to 207. However, by Article

199 instedd of Commission aﬁ Advisory’ Council of Islamic Ideology was
provided. Originally, the said Advisolry Council did not have power
to examine the existing laws in the light of the Injunctions of Islam.

This function, as a result of country-wide protest, was later on added

by the Constitution (First Amendment Act) 1963, whereby the Council,

among other things, was entrus‘ted with the function to examine all

laws in force immediaiély before the c'ommencément of the Constitution

(First Amendment Act) 1963, with a view to bring them in conformity
with the teachings and requifements of Islam;, as laid down in the Holy

Qur'an and Sunnah of the Holy Prophet ( '.L., a,J.saIJi w—= ). The said

Constitution too was aBrogaféd in 1969 when Martial Law was imposed

second time in the country. However, the said Advisory Council
remained in existence. -The said Advisory Council of Islamic Ideology
in the year 1971 examined the Court Fees Act 1870 and opined that

there was nothing in it which could be said to  be repugnant to the

Injunctions of Islam.(refer to the First Report of Islamizatim of Laws 1836-71).

10. . In 1972 thé intet;im ¢o’ristitutioﬁ of 1972 -came into force.
After about a year, the Interim Constitution‘l was replaced by thé Pakistan
Constitution of 1973. 'The_Counci_l of ‘Irsll‘amic Ideology‘ (with the deletion
of the Wt;rd tAdvisory') unfier the _Con‘stitutiori of 1973, was re—copstituted,
in Februa_r_y, 1974, headed by Justice Hamoociﬁr Rahman, the then

Chief Justice of Pakistan. The Council did some good work but its
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_rgports dg not ap_pc.ear‘lto have been plaéed and discussed in the
Nati-omlal Assembly as required under Art.icle 230(G) of the Constitution
of Pakistan,. 1973._ -(See."Reﬂ;:ctions '_o'r} IslAam."- by Justice Hamoodur
R.ah‘ma'n, pahdre pp. 119-20).._ A‘ftér about four years, the Constitution
of ‘Pakistan‘was suspended on 5th Julyr.197_7 .and Martial Law was re-

imposed for the third time in the country. - The Council of Islamic

Ideology, was then re-constituted and headed by Mr.Justice Muhammad

Afzal Cheema,'raJ_udge of the Supreme Court, by the Chief Martial Law

Administrator; Ge'n.Muhamm'ad Zia-ul-Haq, who had taken over the reins

of power by proclamation of Martial Law on 5th July, 1977. -The Court

i

- Fees Act » 1870 was, then, considered in depth by the said Council

which recommended as fdllows:'

s aasls 1S eii2,eS

JERTIA G S NEVORPIES [T EVORPYY JTUV S RFCCUPIPRR I gt g

ity 55 b Bhyd iy 1SiesSo gotlul &S 4815 Laga pily sl Gy ow aedlle

=1a

n..o'..n..l.l.uu.)l-.b,.i“,| 6..1',.44 ‘ u—u—rT FLYMR Y J..a,m:J.-.n,S |J.‘—| d"'"“"‘"l"mé

_.d..-L‘hl..nJJS ‘-_"u'- ,S ‘nLE.-CSGJ,.o, GSU“-‘"U)JSdS"’J'“U'S"’ -LBHH

(Vyvee msn_azz-mv Siyews a-'a'l-u &S JusS (Sl B ‘5-»31-«}).

Translation:

Mt is clearr from the study of the Quranic vefses.
avthentic ahadith and opinions of the renowned jurists that it ‘is the
.duty of the Islamic state to provide free justice to all the inhabitants
of the state ii"respective of cas\te, sek _'aftd célour. The council,therefore,
pfoposes‘that Court-fee system shéuld be sbolished as soon as possible

in_ constitutional, éivil and criminal cases."
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11. The above said recommendation. was partly accepted by

the then President and Chief Martial Law Administrator and in 1978

an exemption frdm payment of Court Fee on suits not exceeding the value

.Of Rs’.25,‘000/_-. was provided in tt-le,'lStatute.' ‘ |
12. ‘lIn 0}1‘ about 1984, on tl'u‘rtl'ller‘ r,ecommendatiéﬂ of the
Pakistan' Law _cdmmission',‘ headed by the éhief Justice of Paki'stan,. the

then President General Wiuhammad Zia—-ul_—i—laq aﬁolished ad-valorem Court

fee on Succession Certifiéates and Letters of Administration, imd ordered

N

" a fixed Court Fee of Rs.15/- only, to be paid by the petitioner,

irrespective of the value of fﬁe estate ‘left by the .deéeased.ﬁmﬂleﬁlme,m 1981
a fixe'd Court fee of Rs.15/- qr;ly Was' éresc'ribed on suits under Fatal
Accidents Aét, 1875 for compensation instgad of paying ad-valorem Court
fee on the amount claiméd in the.suit which was really a grgat hardship

for the poor family of therdeceased .‘for_tvlvo-fold reasons: firstly the
mer\nbers of the family wex;e deprivedlof tﬁe 'fuj:ure earnings and comforts

from the deceased and secondly for claiming damages from the wrong-doer

they had to bear heavy litigation expenses by way'-of Court-fees etc.

13. ' These were, in fact, direct steps towards enforcing Islamic
Social Justice in Pakistan to poor classes of the people, particularly to
help the widows and orphan children of the deceased. In 1990, the

Sind Assembly, by Sind Finance Act, 1990_, enhanced the limit of the

: earlier exemption from payment Rs.25.,000/4 to Rs.50,000/- on suits as

as a further steps towards providing inexpensive justice.
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lfl. In 1980, tﬁis Féderal Sh'a:iat Court was constitﬁted b&
Presidential Order No.1l of 1980, '_to examine and‘decide whether ahfr law
or provision of law is repugnant to the fnjunctions of Islam, 'but inter-

alia, a bar was imposed to examine fiscal law or a law relating to the levy

~of . fees on taxes and to decide the question'.whether such law was repug-

nant- to the.Injunctions of Islam for a.period ;)f' 10 years from the
commencement of Chaptef 3—A'incorporatéd in the Constitution by P.O.
Order 1 .of 1980, The said pc-;riod o‘f 10 years h‘aving expired on 26th
June, 1990 this Court is empoweréd to examine and decide the question of
repugnaﬁcy of fiscal law and an'y law relatmg to.the levy of taxes and fees etc.
15, - ‘To‘ examine the Court Fées Aét, ‘1870 as to whether the sai.d
law or any prbvj;ion tﬁereof is repugnant to the Injunétions pf Islam, I

would, in the first instance, quote few verses from the Holy Qur'an

relating to justice.. For the first of such verses, I quote verse 25 of Surah

'Al-Hadeed, which reads as under:-

)

i oy L) as Ll e Bl L, Wl

(Yo ro¥ apumdl )} b WL U

(We sent aforetime our apostles with Clear Signs and sent down with
them The Book and the Bélance (Of-Right and Wrong), that men may

stand forth in justice).

LJJ"L“‘ ‘;"'"T J 5 r“.)-“' c—-—-—,"' Y,h:-)....l LS r-—k:"J-, tJL_' dJ.\_L. ¥

Oyl L oy Loy ol S Jue ¥ ety oL o W

aJ.___.a..“ d__.”, L'.-.‘:, H__. ‘I” r{ '_., L-"__ L?YP—”—A"

(Vo :8Y $y—1)
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(Now then, for that (reason), call (them to the faith) and stand
steadfast as thou art commanded, nor follow, thou their vain desires
but say: "I believe in the Book which Allah has sent down; and I am

commanded to judge justly between you. Allah is our Lord and your

Lord. For us (Is the responsibility for) Our deeds, and for you, for
your deeds. There is no contention between us and you. Allah will

bring us together, and to Him is (Our)final goal).

cr iyl St oyt y o) Toas Ludll cuals bod bl el el | 7T
oy aas o el hazs W La, Gyl I iy Loi oK o) sy

SRR IR T 0 I W JUDEPRRP N TOPCI WA g (I I P CI N E

(O ye who believe! stan(i out firmly for justice, as witnesses to Allah,
even as against yourselve, or your parents, or . your kin, and whether
it' be (against) rich or poor for Allah can best protect both. Follow

not t‘he lusts (Of your hearts), lest ye swerveﬂ, and if ye distort(justice),
or decline to do justice, verily Allah is well-acquainted with all that

ye do).
W e (39 ol Sopre ¥y il Tomz ) ebys 18 bl el a1 L "t
(450 3aT0 o et Lo e ) 1 1 BTy picld il g ) sl By

(O ye ‘who believe! stand out firmly for.Allah, as witnesses to fair
dealing, and let not the hatred of others to you make swerve to wrong
and depart from jus{ice. 'Be just; 'qhaf is next to piety: and fear Allah,

for Allah is well-acquainted with all that ye do).

s Gl W o A 151, lalal STl by g ‘S,-L At ) e

(b)\:i'u‘)abraf L-._.g..’o‘fdﬂlgllgégﬁ-l‘-"; ‘j:”OIJ L

o —————

(Allah doth command you to render back your Trusts to those to whom
they are dué;_ and when ye judge between man and man, that ye judge
with justice; verily how excellent is the teaching which He giveth you!

for Allah is He Who heareth And seeth all things).
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! oY k,_hf,_.ﬁ, ot du,.u. VL ksl gl 0 Dl oy "
e J"“"‘“”'J"“t' oy J)-w- J*):é-:“-‘-—t: Y a—any,
(V3001 Jondll ) o i
(Allah sets 'forth (aﬁother) parable of t;vo men; one of them ‘D‘u'mb,
| no power of aﬁy sort; a wéarisome burden is ile to his master; "v\fhichever

way he directs him, He brmgs no good; I's such a man equal with one

who commands justice, and is on a Straight Way")
W e Laatual ey U Ly kol izl i ) o b 1y v
Jamll baze lodoli o T ol D) al JU Gin o gis ! bEW
(1t €1 abawd) ) o rhaidlos o ) Lhost,
(If two parties ‘among the Believers fall into a quarrel, make ye peace
between them; but if one of them transgresses ‘beyond bounds against
the other, then ‘fight ye (all) against the one that transgresses until

it complies with the command of Allah; but if it c0mpliés, then make

peace between them with justice, and be fair; for Allah loves those who
are fair (and just).

{YYy o :‘I.',LA.JY’ Je F_.L-J!

(The Word of thy Lord doth find its fulfilment in truth and in

justice; none can change ‘His words: for He is the one Who Heareth

and knoweth all).
ol qu._ ;__4__. _.s,u, Ld,)._.a._.uh Aie el oy

' (iO ‘e ;...UUI ) o .;.rh_—u'lT——"._’ 1

(They are foud of) 'listening to falsehood, of devouring anything

forbidden. If they do come to thee, either judge between them, or
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decline to interfere. If thou de_cline, they cannot hurt thee in the

least. If thou judge; judge in equity between them; for Allah loveth

' those who judge in equity).

bl W Ll by 2l e YUY et 1 e

(VA 3T haadl )b el jadl g Y1 1Y

(There is. no god but He: that is the witness of Allah, His angels, and
those endued with knowledge standing' firm on justice. There is no

god but He, the Exalted in Power, the wise).

| ..ﬂll,_',l, oamtl e o ,,...»l o=k V) ,-.-—J'Jl- e
JJL-\.-_, uv.olaulf,J, I,J.ubr..b I.Jl LA.-..., L IS I 116 Y.Ja....i.lL Gljeall

(\Of | LA.Y')&UJ;.I. ‘S]_AJ ;Lv:, P"l"" AN

(And come not nigh to'the_orph‘ans' prope_rty except to improve it, until

he attain the ege of full sfrength; give- measure and weight with (full

justice- no burden do We place on any sdul but that which it can bear;

whenever ye speak speak ]ustly even 1f a near relatlve is concerned =

and fulfil the Covenant-of Allah: Thus doth He command you, that ye

may remember).

o) ealiem graly o JS we ;.n,.’-, byail y il (o) ! g T
G T UL IS METAPCRE { ENR K N ]
(Say: "My Lord hath commanded justice; and that 'ye-set ybur whole

seleves (to Him) at every time and place of prayer, and “call upon Him,

making your devotion sincere as in’ His mght such as He created you

. in the beginning, so shall ye return).

¥y Tl Ll s Yy il olimedly JULSI byt i by T

{ Ao : 1) ,.a,;n_u ).ih-,._..l..-i-;)éJY‘ o hpsas

(And O my peeple! Give just ﬂ1eas'ure‘ and 'weight, nor ‘withhold from

¥
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the people the things that are their due: Commit not evil in the land

with intent to do mischief).

{ 1 P00 ole>)| )vo‘.i;—-‘"b—-*-'l Y_, Lol ! sty

(So establish weight with justice and fall not short in the balance).
Lol as W.‘“ oo Qb Do (gL Jb L._.... AL e G
AV s ¥y atlet LU s Yy ladly SO0 il £, on at

(Ao | :{Jl,r.\)l) .w.}r_fulrﬁj,.,. 'SJ‘.'ian.»)Lol doa

(To the Medyan peoole we-'sent Shuaib;, one of their own brethren: he
said: "0 my people' worshlp Allah ye have no other god but Him. Now
hadth come unto you a clear (sxgn) from your Lord! Give ]ust measure
and weight, nor with old from the people the things that are the1r

due; and do not mischief onlthe.eart_h after it ‘has been set in order:

that will be best for you, if ye have Faith).
%

. R

l,.u.v, oyt .Jlu. gL .DI!,.:.:.! ,.-LJI.. L._,_-.. r.uu,.t.uu, _

()\f. “J,.ﬂ )t.h.—'lu r’-g..l..l& ﬁlﬁ ""l,'t" )_)g-"' ;b L"' U‘J““) JL&“

(To the Madyan people‘(_We sent)‘Shuaib, one of their own brethren:

" he said: "O my people' worehip Allah: Ye have no other god but Him.

And glve not short measure or weight I see you in prosperity, bot |

I fear for you the Penalty of a Day that will compass (you) all round).

(Vv 'i"d))—-” )*‘-‘UJ-'

(1t is Allah Who has sent ddtvn the Book‘in truth, And the Balance
(By Whlch to welgh conduct) And what will make thee reahse that

kperhaps the Hour is close at hand")

(A=Y ¢ 0o ok’)“ )"o‘)':-'io“.f)-dé"_ Ve ot oy 5 laniy fldly Zya

JENRT-
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(And the Firmament has He raised high, énd He has set up the balance

(of JgStice), In order .that“ye' m'dy not trahsgress (due) balance.

Limill e oay il 65 Slily Glosdiy Jaal el NGl T
(40507 Joudh) o S ‘SL,J_ foan Al L,

Allah Commands Justice, the domg of good and leerahty to kith and
Km, and he farbid all showful deeds and in]ustlce and Rebellion, he

1nstructs you that ye may recelv.ga admomt;on.(Abdullah Yusuf Ali).
S gynall 1,,_. s G 4,.,..9]“,.11‘ L rnl_S.u ORI
(i A ¢ Ga.”)bJ,.\J'l_,}lﬁtU,)ﬁJlel,-ﬂ-',

(They are) those who, 1f We ‘establish theni In the land, establish
Regular prayer and give Regular charlty, enjoin The right and forbid

wrong W1th Allah rests the end (And decislon) of (all) affa1rs "

The Qur'ﬁn (verse 41 of Surah Al-Hajj) ordains that those
who come in power on earth enjoin the right and forbid wrong. This
enjoinment updn'people in power, infact, Iaying upon them, as a mandate:

to order or direct withbauthority,(Chambers Twentieth _Cenfury

" Dictionary), is absolute in terms ‘and is- not tagged with charging any

“fee or return for commanding good and forbidding wrong (to be done).

While explaining this verse Mawlana Mawdudi has explained. that' the

4

commandment of justice implies to make such arrangements as may enable

every one to get one's due right without stint........’

o
. To .interpret' the meaning, intent and purpose of the above

vérses it may be stated that .-

In verse 15 of Surah Al-Shoora the words of Allah Almighty
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r__{_;,, Ja—sY ;}l,'_'(lTﬁe‘ﬁolyProphet éaysj "] am commanded
to ]'udge‘ justly between YOﬁ;‘;f " This gdmfn.aqdment is absclute in terms.
It is a dut.y to be performed. So jus_tice is a prophetic mission and the

1

Prophet had to fulfil the ¢ommandment of Allah without encumbe'ring the

people With any fee like Court fee or justice fee. An Islamic Siaje

which appoints judges to impart justice among the people is, in fact, .
fulfilling the Prophetic mission of sending prophet, the fnission of |

revealing Book ( o L=X}! ) and the B‘aIAance_ ( Oljmmzdt) (Scale of

Justice is directed to be fulfilled free. Justice cannot be denied

merely because the court-fee has not been phid.

16. .'. The wordﬂs‘. J:-_....dL_.u_,.l,_.i'l,...,,_S in verse 135 of
Surah Al-‘biisa ‘aga_in cbmm:a;_r;.(ls thé i)eﬁevgrs |,._..T Q....._.JIJ‘I‘_A!‘- L

to stand out firmly for j.tllsticef It does not at all rimply with the
c;:mdition of receiving anir péymgnt for just.ic_:e.l ;n the said verse |
(.135 of Sﬁrah Al-Nisa), ¢'I;1§tjcehas beeﬁ silzate‘d as Allah's attribute, -
and to stand firm Afor-justi.ceis to bé a'witqéss'to Allah, even if it

is determental to our own interests, as we conceive them, say, for

,éxample, there may be loss of revenue to the ‘Governmént.

17, Let it be noted that Islamic justice is som‘ethihg higher

than the formal justice of Roman Law ot any other human Law. Both

Plato and Ari’étotle define’' Justice as the virtue ifvhich gives everyone

‘his due. From this point of view Justice’ becomes the master virtue,

and includes most other virtues. K In Islam, justice is related to the
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concept of Tawhid ( ..L.-..'b’.....) 'gn(;i'_.;Tawhid:is‘tlhe,' foundation of‘ justice. |
J..rustic,e. is, a vglue recognli.z;dﬁ byall _rei?g‘lppsl.. ‘ Sc-).me. people lﬁay be
rincliﬁed to favour the rich, beééﬁge ‘t"hey e.xpect”sciméthing from them.
Some peog,le may be incliped to'favo'u'l"' ther poor ll)lecaus.e they are
generallj h‘elpless. Pal.'t‘is;llilt.y ln ei:t‘%‘.‘f"‘%.-case.:is wrong. Allah commands
us: Be just; without féér :o‘r favour, :ﬁoth therich and the poér‘ are
to be treated 'alike_ﬁnderAAllah"s :préte,ction as far as their legitimate
rights are concerned. 'i‘d do jg'stice,érid éct'righteously in neu;rai
atmosphere is meritgriqus gno.ﬁgh .’- b.u't t_he féal test comes when 'you
have to do. jugtjée to.perJe \_wfho "h.at'e you or to whom you have an

‘aversion.  But no lesé is‘r‘e'quiréd of you by the higher Moral law.

18. In verse 9 of Surah Al-Maidah, again, the Believers are
addressed and again tl‘le‘ séme words’ AL alys L,.....,._S are

‘reiterated with ‘more 'gmb_hésis. ' Jﬁs_t'ic'e"tdlbe done for the sake of

Allah and not for the sake of money, fee or ‘compensation or reward.

19. " In verse 45 of Surah Al-Maidah, devouring anything
forbidden: both in a literal and in a fig‘urative sense. In the
figurative sense, it may. be the taking of usury or bribe, or taking

: - L .. of |
undue advantage of people's weak position or/their own fiduciary powers
to add.‘ to their own wéalth le_}Af wajr ‘of levy ofr any fee or charge.

20, In verse 9 of Surah Al;-Hujl"ét‘ the Almighty Allah says if

the two partieé among the Believers go into a quarrel ye (State) make
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" peace between them. It nowhere implles that for making peace fee.
is to be charged.

21.  In verse 115 of Suréh Al-An'am, the ' 9% ' (justice)
is one of the attribute of Allah "the'Almight'y Himself.
22, . In verse 45 of Surah.Al—Maidah, the Holy Prophet has been
commanded to judge in equity between them, for Allah loves those
who judge in equity. Suf'ély, the Baiance_of equity will be disturbed

if anyone stands for justice for consideré;ion either received by the
‘ PR

;%

ju'dge himself for purpols-e._‘ qf cioin‘g' justiég or fhe State ifnposes it on
. the litigiqué pﬁb’lic 15,@ _mee-tltl'lxe'éxb‘ehsé's incufred for re.ndéririg
justice to the ,ﬁeople. :
l23. | } Iﬁ'verse '18-(;f Sﬁréh'A]ﬁ—Ilﬁ-ran,jthé Angels, the Allah
Almighty all stand firm on justice.
24, | In verse 29 'of__ Surah AI—A"raf, the opening words |
Lol s—'J ;—-—-e' d--v is a:l(_ii.rect’ ‘c'oi_nmandment to thg Holy
Prophet.-_‘ 'I-n fact, the Hoiy..f’r'op-hetll himéélf says that "Say my
" Lord hés commanded justice’ #ﬁd that ye set ‘your wholeselves
. -(to Him) at evérjr time a_na place olf. prayer. | There is no
fee to be éharged for r“ér-l..deringr.lba.daillr éifher for.himself.‘()r for
}another’. "It has be_eln ‘s-tgtéccﬂl by alll'.t:he | " 'Myfa_ss.iri.n', (u__, i)

Interpreters of the Holy Qur'an, Interpreters of the Hadith
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_ 'Muhaddithin', ( ¢—=> 4—2w) and the Jurists that justice is an

Ibadah ( jul_c ). I may quote herein-below Imam Shamsuddin
al-Sarakhsi (d.482 A.H.) who stated in his book Al-Mabsut vol:XVI,

Ed

that justicé is the best form of worship. "In his own words:-

HUIL ladl ares AS1 il oy 31 g Gty Ll

wla i wedl G2l s gmdy Ao

(Al-Sarakhsi, Shamsuddin, Al-Mabsut Cairo, 1324 A.H. vol.XVI p.59).

25. In,ver.se.85 of Surgh'A_l-Hood. tl_le Holy Qur'an commands:
Pl s ¥ g b S o'}%eaJls Sl 1yl
o e ua',ﬂ.l' < !,_..;.. Yy p—i® b2l
that is.‘ O' my people! Ig'ive just measure and weight, nor withhold
from the people the thi'ng's_th'at are their due: ‘Commit .not evil
in the lanld with intent to \mischief T This impljes that justice
is to be imparted in fuli; ‘the dispute .'is to bg set-tled in fuli

without chai’g‘ing anything éalled as court-‘fee or call it by ény

other name.

¥ 3
St

26. In verse 9 of Surah Al-Rahman the = commandment is

more explicit ol juodl g pusis¥y Jauidle g5 gmd] I,.....,g!,” establish

weight with justice and fall not short in the Bealance!

27. . In verse 85 of Surah Hood af’(ér commanding to establish
S | ;;,'* |
weight with justice it has been stated that do not play mischief.
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This jmplies that if you ché;‘ge anything for justice and thereby
reducé the'claimant's. rig"htful due, because he bears expenses

for seeking justice, it will amount to doing mischief on earth.

98. In verse 84 of Surah Hood after commanding the
giving of full measure of weight; there is warning for those who

do so, and those who do not abidé}‘for them is the penalty on the

Day that will comp&ss them all rouhd; ;

. 29, . In verse 7 and 8 of Surah Al-Rahman it has been

stated in clear terms that He raised the High arid He has set up

.the Balance (justice), in | order ‘that jre may not‘ transgress

Balance (due).  Justice is a heavenly virtue. As Abdullah
Yusuf Ali says that "Balance" - is to. be tal;en both literally

and figuratively, a man should be honest and straight in every

| daily matte_i', such as weighing di;t things _whiéh he is selling;

and h'e should be straight, just and honest in all  the highest

[

dealings not only with other people‘, but with = himself and his

obedience to God's‘ Law.  Not -many'do, either the one or the -
' other when they have an oppoftunityrof deceit. Justice is

‘the central virtue, and the avoidance of both excess and

loss in conduct keeps the human world ‘balanced'_ just as the

heavenly world is kept balariced by ‘m'athematicall order.

#
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30, Th‘e Holy Prophet himself performed the duty of a judge

and he used to sit in the mosquée where every one was allowed to come
and present his claim before him' for adjudication without paying any

fee "etc. The same practice was followed by the Khulafa al-Rashidin
after the Holy Prophet. ' Aliama Shibli Nu'mani, while discussing the
‘court system in the period of Hazrat Umar writes:

s Lidy pwes 19SS dla e 89S pe oS E325 o5 Slaude
‘that is, no financial burden had to be borne by the parties)

with respect to their cases (in the courts). (Shibli Nu'mani, Al-Faroog,

printed Maktabah Rahméniyyah', Lahore, p.225).

31. Al-Mawardi, while discussing the salaries of juldges.‘ writes,
"Remuneration (salary) for,il:he Qada (dispenéatio.n of Justice) is pérmi-
ssible from Bait-al-Mal as Allah Almighty has permittéd pgyment of the
salal;ies 61" the sta-ff. of thé._ Zakat Dep_a?tment from ?the Zakat fund., and
Hazrat Umar ap,pointed‘ Shuraih as.judge‘on a salary of 100 dirhams per
month and Zaid bin Thabit Ialpo received salary as a ;Iudge." He
further ‘writes. _".Similarly the Vsalaries of '.the staff of a judge will also
be’ paid from Bait ai-MEI like his c}erk, watchman, assistant etec. so that
none of them demands sbmefhing frér_n a-ny‘-party'to the case. Imam
Shafi'i said that a qazi, in addition to his salary, will a.lsp be paid for
the paper ete. whiéh l;le réquires f.o.xlf r'ecording the arguments, judgments',
‘filing and registration of the éagés because all these are required in

the larger interest of the ptiblic and payment for the public interest is

1

i
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liable to be made from bait alfMEl." (Mawardi, Abul‘Hassan, Ali Ibn

~ Muhammad, Adab Al-Qadi, Bagﬁdad, .vol-II, pp-295-297). The relevant

Arabic text reads as under:-
' ' (sl_adl! G ,)

MUY RS 1 u»LJl g6 alar vea

s ol R ;—”%‘13 arbLil 2 GO G
D10 JL! e o ade G 3 Gaeme b L, STV .

Lot e it ady 1o ban ‘-E‘*‘*‘“a‘-‘ celel Al Jaz
Qy__édl il L L35 r.;n)J:Z_JL.)_.A.: I o o Jnm
;_.:L.....s-,.—a-:‘..]fui iy S e

g LB .«,..g-L», u._...:lfc,..g_.:[,.sl‘_;_ljl)l el iy Y111
chas i asly Jerie Y e Olaes

oY bhi e u,.pLiJI Sb C“-’_"""" ?,_,..jL:J!Jl.i Ty
or @ e N anadly ol S °°LfL>J': @A"GV‘ o e Y

 Laloss, &»' JU‘;:.,... o éLa.J‘ rﬂ.— olf.i el.a-.“ [ 3=
32. Reference may also be made to two.classical works of figh.

It is stated in , OV , 2t el as under:-
K i A ey gt JUW e or Jame ol e
Sl Sy 5l e i ol gladl oo wY Dndty ot
: IJ&LUJ s ob ele oy ‘_-,-‘__,l;d)d]l, c’_iﬁjd.:d‘.h..: doalifly wS>
ool ST L et e gl colad Jad, ol S S L

c ale GaSl cldyell e P

0;,5-...:41_-.3,.'&.3 Jnd e .J->--_- ol Pl ae s ol e JL oty

oo ‘JQU JW! e o Glly eais lacs PESIE S ] B TV T

&

o
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o Lol o S D » N
colas aaladl , PRES ;bdl;.;” 3Ly & iy U 8'.&.]' oo Y ey,
o1 Sl iy 3 S e 3 el ol e o ol L g
M‘J"“"‘"’““i‘ QlJt"-‘“ OU“éJ;‘L‘J-“;'Gu-‘) i iem’d-ilicécuu.—:ff Ll el cis
| 33. Té‘ provide requisite funds out of Bait al-Mal, for the
B purpose -of maintengnce‘ of records and filés,~is .-a much sﬁitable way. It
is‘in accordance with Maslaha, because, preservation of records and
judgments is irgry 'muqh necessary. | :I‘here is no responsibility of Court
or Judge to provide written ~documen£s relating to ‘the case to the
| parties if the public excheqﬁer fails to provide suitable fund for the
purboée: “Anyhow the Court can ‘ask .the. parties t_o bring with them
paper and etc. so thét the Courj: may provide them written documents
of the case. _ D { r;_asts to the ‘dis_cre-t'ioln of “the parties/.and the Court
should' not issut? any order in this regards. (Ibn-e-Qudamah:AI-Mughni

Vol.ll p.234).

34. o When a litigant pgrsén requests the Court to provide him

a copy of the documents for personal xfécord. the Court' may have
prepared two cdpies of such records, 8o _thl‘at. oné copjr may bg given to
the petitic;ner and the other may be préselﬁlred in the office of the Court.’
It is, however, necessary that neqessary funds for the paper should be
provided out of the public gxchequer-énd if not so the petitioner should

bear the expenses.

35, The appropriate way in this regard is that the fund my be
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allocated in the public éxchequér .tq.r-neett’lhe necessaryreicperses fo'x" the
- preservation’ of jud'gmentslorders:'_- apd.proceedingé of the Court, It is
the demand of éx;ﬁedie.nc‘-y forrthe reaéon that t.he documents and evidence
‘of the witne,s.c.;es is pres’agrved in' this Iwﬁy and one can refer to these
. documents at any time. - Anyhow .thé 66urt"is not responsible to bear
these experises but thé “Court has the‘jurisdiction to ask the petitioner
th'at he may bear the expehées for getting the requisite written
document s fno@ the .Ot_'fice':of th:e Court. .'(Al-Shr'al-l- Al-Kabeer on the rrm‘g:ln of
Al-Mughni Vol.II p.481). o
36. o Ié a recent b?mk ;__.,.. )L__..Yl a_._a__:.ll o lad! Ux
5y Dr.A‘bt"lul Karim vZajds:m,_' an .Ac‘lv‘é_)cate 'anId:Lect.urer in Ba‘ghdad
University, Mlatb'atti-ll'ailﬁ,. Baghda_d;:-1.98§ rw.rites that.- |
(Yoo ) ...f,.s.tﬂ ) —~VAY "

e Ul g e el ety et el (Sl A
ol ol m._,...._.ul S )l.;i} |.._.,_1=.u et e py
iUy e tLalll o) Lsle ,-1 ':__J;.m'.,i; RENCR I I T ‘,a. il iy
)‘ u—"”-wu‘ ost iR $PW! Y;*?‘-ui-” o ‘—v——;‘-' ’ «.-9—-—” 515-“.
ISP PRI I ] J—’)-.-; -—-J-L'uf- AU oy ge YV g 2 5
s o L#iuw' 6-')--“ o i o '—'-‘-\- o 1 "5-‘.)-',-3.'-»‘“ a el '~.
A I L g Y (2l o ey i WL Gl L1 gk
(Whether ﬁ plaintiff could be requir;dlfo bay_a fixed fee i.e. a fixe'dl

amount at the time of filing.a suit in the court of & Qadi'to adjudicate

a matter and pronounce the judgment?

37. It éppears to m:e that Islami¢ State is no supposed to charge

‘
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“duty on the dispensation of justice bscause the administration of
justice is ar duty of Islamic St-ate‘ aﬁd &n action of Rurbah (nearness
to Allah). Qadi is bound to perform his duties accordmg to Shariah.
It is his duty to repel an aggressor for his act of aggression and
give the rlght to whom it is due. This is in accordance with |
Injunctions of Islam. The judicial history of _ Islam fully . supports
the contention. Nothing islfdﬁnd‘ in the Islamic history to prove
that such fees  have ew;'sr been chsrged by Muslims. (Abdul- Karim

Zaidan: Nizamul Qada fi'l. Shariat Islamia page 126. Baghadad 1984).

38. I may also refes to a book entitled as oo aus g Sl —udo
gy Jae Pu‘-"sf'i“‘ 'jv:sitten by Professor Muhammad Abdul Hafeez
Siddiqui -published sy Idara Tshqiqat-é—lslami,‘ I.slamabad, which reads
as usder:-
.g:SE_:)}’ o oJ-H- evsilasl g Jue u-a“u-'-" ‘J.St ol 55 B¢
LS a tyuise Sam IS o _‘_,..s‘,...l..‘_,_....,m sal Il g
yrmt IS S A, e o5 pand ol 85 ualy pSctlue (Slo
, e il
e A1y g5l ,S'"L,,:'—-Sduf:; S aloh gy oS gudad gl
-2 U_.,,., oo |_<4_-.,_,_L' u,l.c.. 4_.J£S._9L~I e alaS 1S sty
Pu—*-“—‘-"" 10T = oo LSl u; > f'JJlJI'S u-'-“-'-‘ s
N P WU ,_,.,.Ala-d..-,a:.lw d_al.la“,_..sul ;u.m‘_.S,__al_... plSs

d..e»,_.c_.. | ﬁst.__.sus,ss.. .sI,.J 1S Slasl sl cule )l
oS oshll e Jos 3pb S oadly sLAB sl Coue g oTL 58
i by = L Ll Bole los guo st Suis S "glhe Jus”

P el GSA-J ,_,,..-.l-a ‘ :‘lb‘g' G.-,&n.:.n.i.agsﬁ.-SJu ESGSUI,’ ol S
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39. I may state that in the Islamic judicial system, the fountain

head of justice and e'quit'y‘is the-Alm:ighty Allah. The enforcement of
'iaws is the resﬁonsibility of the Musﬁm--m. That is why, the
administr_atipn of justice is considered as one; of the most important
duties of .human beings ( ‘. wl—Jl 'y ang that isl v;rhy it has been

declared as the foremost responsibility of the State.

. 40, . ~In my article-_based book j'Essays ‘on Islam", published by

Islamic Publications, Lahore, 1988, under the article "Administration of

¢

-

Justice in Islam" it ‘has’'been stated bif me that.-

"According to Islam it is one ‘o.f the basic ‘rights of a
citizen to get juétice. Thereforé the state has no
authority to ‘chaf'ge any feé for tlhe administration of
'juétice'. It is against fhe_rbasic‘: concept of justice in
Islam to charge any cgurt fee 6r to make the people

- bear the cos‘t‘of\ ]itigaﬂoi’;."- -

Islam believes .in inexpensive and prompt
justice and provides a judicial system for the purpose

which ensures speedy justice'-without any monetary

obligatién on the pért_ of the litigants,...... ") (p.109).
41, - Syed Sharifuddin Pirzada, .an‘eminent jurist and former

Attorney General of Pakistan, in order to give the historical back-

ground of the lévy of Courfrfee in In_d_o-Pak Sub-continent referred to

Abdul Razzaq's case (PLD 1975 Karachi 944). He has also read out relevant

passages appeaﬁn’g at pages 499 and 952 of the said Report. Reference



S.P.No.28/1/90

-28=

was also made by him to a case reported as The Secretary, Government

of Madras, Home Departm_ent\ and another vs. Zenith Lémp and Electrical

Ltd. (1973) 1 Supreme Court Céses 162. Besides, he also referred to

.Bcngal Regulation of 1775 and Bombay Regulation 1802. Reference

was also made_by him to a quotation by K.P.Kirshna Sh'etty”reported
in AIR 1979 S.C. 855 known a,s. Haryana case. Besides, for the

proposition that there is no court-fee in Islam reference was made by

him to "The Administration of Justice in Islam" 'by Al-Haj Mahomed Ullah

S.dJung, page 173, relevant portion at page 177. Additionally, he

. %

referred to a portion from _Ii'ndadul Fatawa part III, by Mawlana Ashraf

'Ali Thanvi edited by Mawlana Muhammad Shafi page 429, and an extract

from Fatﬁ.v;ta Alémg’lri; - He als;o refgrréd'tc; an‘ex‘tracl-‘. from 'Islami
N_iz‘z-am—i-Adalat, writtén b;\r:'me.‘ lLastly, he refer;‘ed fo the Objectives
'Resol;ztion wkhich has nowl- beenu made subétantive part of the 'Constitu—
tion as Article 2-A, and also Arﬁclés, 14, 25 and 37(d) and 39A of
the Constitution of Pékis.tan,ﬁ 1973. He. concluded his submissions by

referring to recent case decided by the .S.in_dh High Court reported as

Sindh High: Court Bar Association v. Islamic Republic of Pakistan (PLD

1991 Kar. 178). I now intend to quote the relevant portims from the

books and cases cited by Mr.Syed AShar‘ifu'ddin Pirzada, the learned -amicus

o

" curiae.

42, As regards Fatawa Hindiyah (Af_iabichrdu translation) known

as Fatawa Alamg'irijrah, translated by ‘Allama Maulana Syed Amir Ali,
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author of the Tafseer Méwahibur Eahm_gp and 'Ainul Hidayah, .publisl_led
by ﬁamid and Company, Lahore, Syed Sharifﬁddin'Pirzada‘rAeferred to
the foildwing passage at page 132 :- .
sl g doais ;___..d:.u,'ss;s.sl_a- 8l ,3.;,;-1 S plas yal e oS G315 o)
e sl o g Jlodl cais SE1 ) oS o ,.,,a oo condas (21250
oo e ME1S By ool 20 g—hlul b 1oSags Ay 6 30 3aslauS u-..'-";“"le
4-3-..‘-'33:“%“'-'% i) e gt 5] olzas] Bl S aalsS 5l aeu 1S o

LoatiSugs SElaaS s ge s P e Qo i 225

43, ©In v i)l ulu!” (Imdadul Fatawa) part III by
Hakeemul Ummat Mawalana Ashiraf Ali Thanvi edited by Mawlana Muhammad
Shafi, published by Maktabah Darul Uloom, Karachi reference was made

to question No,437 at page 429 which reads as under :-

=t

silagsed e e cdlas s (112)d 1w SerSol edlae jusas pSocuyel oS>

.;_,,u.;..zi,a.,|ﬂ.;s._,.|,s‘5._.,.a 398 Sla us;.e:,.-..n_;.*.,..;.,,‘. il Uu_. 9o Bla,S
-‘,S,,_,el.a‘-l-.‘.‘-l.oi e’ u-_i.auu.- ‘ 'L-,.!;,S".f_-lj._..'ia:b;sS-Af.a.Lwl"a, 1S 1o ,S wals,
K-S gy ISUQI_;.:.I‘;',II.‘, plo I_'{c.-,,f‘_,..l ,,l;_.ol._:;,n lemas] WS Olauias O e
B sSepladl ol weba e ,,1'. 'cal.:ga.,s.,l oSlo Goting o &S o ys) = 2 15 g0
;,,;,.,_ (e Adand S ,S.:..I;L_..h:- 35 "’S'c":lé-_-'-;'; plo |su..;. gai_-.w__.., RPERS
PYLRS- Vot o By FISYY ;:_-n".,-'-lé'es Jsos sSs2 J'z')’"‘ r-"; Kol oiisd O U8P09e
55390 5539 = s o B ey e Sl s ke Il g e g S
S a g 5505 a1 b iaye g 5SS s

<yl yolad al U—lﬁe |¢&3u|.40,.43..| l—l.a._o-’ 99 Gerioo | PR P |
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Jlo oS sloles Jab adds 558 ‘S’c':'..:—"-'csﬁﬁsw' .o 2B J:‘-“ e oIS S
3o a5l ee Bl s 1Ss R aS, .L-Sl--“-ﬁn.w'l LYY mu-'-*-'w- N Zgp o

(118 2 Yoy Sub g ) a1ty bl..a.-) ¥)= S el oS alilcs Jal sy

44. Syed Sharifuddin Pirzada also referred to the following

observations from Schacht's Introduction to Islamic Law pp.188-189:-

"The judge (kadi, Hakim). The kadi is a single

| judge: He is appointed by t}ie.political authority, but
the validity of his appointment does not depend on the

a leg'ifirﬁate character of 'thét auth;)rity-bne of the matter-of-
fact features in Islamic léw.. .An appointment secured by

- bribery (rashwa) is 'invalicl_. ..Court cosfs are unknown

in theory."

1% ‘s‘\| 1

Reference was also made by him to a book P | NV r"
{written by me). Relevant portiori‘ appears at page 116 which reads

as under:-

-

[ PN PRE JY RN 14

3 yiiie ik gy gyl ulbiblas] gus Slaily osuls plhy et
2y sS T gigmd qual 2l b 1,10 mad Hlo 5] S syl 18] o2 o IS
o S S 45l ;335.-’ sl (Suglas oo o o5 s sl — e d

eplafale 1Y aulase S SN2 G
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Litigation Expenses:

In-the Islamic System of Law and Just_ice, to .'seek juétice
and ask for redres-s (relief) is th.e right of thé person harmed. Therefore,
there is ﬁot on him any financial liabiljtjr in the nature of stamp duty
or court-fee. .Of coui-se, on the plaihtiff's filing suit unreasonably or
_vexatiously the other pa.rt:y. may be cdmpenéated by imposing fine on‘

such plaintiff, (Translation).

45, | Reference wés made bj.r. SyedlShe.lrifudd.in Pirzade to the
following paragraph which appears a‘t page 9.?f the book "The.
Administration of Juétiée in‘Is-lam"‘ ;t)gé.Al-Haj Mahmomed Ullah S. Jung,
pub.Lahqre, which réads as un_der:—

"Bentham h'aAd expresse‘d'a‘hop-‘e,that.justice should

be administe;réd_ gratis, and thét no stamp-dqties or
Iothelr‘ dutiee{ éhquld be leviable on judicial proceedings.

The ﬁbové vi;ew is in corﬁpleteharmony.‘ with the Muslim
- theory. There 'a‘r.e no duﬁes levia.ablle'in Islam. There
~are no stamps or court-fees. Justice is administered

gratis.™

46.  Asregirds tase-law, referred to by Mr.Sharifuddin Pirzada,

-

he quoted Haji Razzaq's case (PLD 1975 Karachi 944) in which he

himself appeai‘ed as counsel for the plaintiff and referring to historical -
- he . | | R

aspect of the 1évyof court-feefsubmitted that no court-fees were levied

in the Chartered High Courts established by the Britishers in India

" and in their owh_ country.‘. .In Calcutta High Courf, court-fee was ohly

Rs.20/- irrespective of the value of the suit, even of millions. Mr.Pirzada

L

also submitted from his personal experience in the Bombay High 'Cloux:t,

. that the fe_e in Bombay High Cou-rf on the plaint was the same as that
. ‘ ‘ o J
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in éalcutta High Couri;.‘while in Madﬁis the p‘ositionwas“a.ltered by the
Legisléture after plartitiofrT As ,submiti;ed 'by.Mr._Pirzada, the Bpitishers
introducerd‘court-fee in the courts of I_n'di; for charging it from 't}'1e natives.
r.I‘here WBS.A however, no court 1feé ‘on suits in the Charterea High Courts
established for British people. Though t_he above judgment in Abdul
Razzakl's caée has ben set whereby the Supfeme Court...of . Pakistan

on 25th February, 1991, in Civii -appéals No.-1_37IKlto 145/K of 1979,but the
historical i)osition, as statedby;Mr.Pi'rzada‘, remains thg same.

In the.case of The Secretary Government of Madras, Home

47.

Department and another Ve.Zenith Lamp and Electrical Ltd (1973) 1
Supreme Court Cases 162), ‘on 'appeal--ffdm the judgment of Madras High

Court it was, i‘nter—ali'a alieg'ed that the State was proceeding on the basis
that the Court-fee had to compenssate the Government both for the cost

of civil as well as criminal administration which was unwarranted(p.162).
The Sulpreme Court referred to several g'_rounds stated in the Memo of

Appeal. In ground D it was 'alleg'led:

"From the figures _of 196.3-'-64_ available from the budget for
1964—65,‘ it is ‘s‘een_‘ that file- fées levied exceeds the cost

of administration of civ11 f_us’tice._ The figures have further
to be scrutinised and é_rh_éhded so that inadmissible items
such ‘as fees of Government's Law Officers are eliminated as
it is not-the d_uty‘bf ﬁtiggnt publié gener-ally'to bear the |
expense of the State's Law Officers." -

LT
In the said c}ase State' gave fiéufes to -show:that the expenditure on

Y

.the administration of justice was highér during the vyear 1964-65 than
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the fee levied (page 165). -

48.

connection existed be

I n paragraph 15 of the said judgment it was observed by

the learned Judge that ‘the Engllish'historjf shows that a very close

In the beginning, they were directly: appropriated by the Court

officials. The éxisting law shows that fee

usual to delegate faxing powers to judgeé. '

49,

Paragraphs 17, 18 and 20 of the said judgment gave

historical background as to the levy of Court-fees both in. England

and British India which are reproducéd as_gnderlz-

"para 17. In the preamble, it is stated that the
estgblishi:ng of fees on _the institution and trial of
suits, and oﬁ petitions presented to the Courté was -
considered the best metth of.?utting a stop to the

abuse of bringing grpundléss and ltigious suits.”

]
-

~ "para 18. In section 11(4) it was laid down:

the Munsiffs are to appropriate the fees they may

collect under this section, to their own use, as

a compensation for their trouble and an indemnifi-

| cation for the e:;cpensé which they may incur in the

execution of the duties of théir ofi_'ice."

"para 20. In the preamble to Bengal Regulation

V1 of 1797, the object is stated to be to discourage
litigations, complaintslan'd the fi!.ing of superfluous
exhibits and the summoniné of unnecessary witnesses
on the trial of suits and also to provide for deficiency
which would be occasioned in the public revenue by
abolition of police tﬁx’ as well as to add eventually

pﬁblic resources, without burdening individuals. The

tween fees and cost of administration of civil justice.

s are not taxes and that it is not
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gnforceable by law a-'nd is nf‘)t -pgyrrl:ént' f?l; sei‘vices rendered.

53. - It is not possible-‘to forlmulatle a definition of fees that

can apply to all cases'és t}ll1ere,arrelvarioﬁs ‘_kin:ds of fees. But a fee
may generally be défined as é ichér.g.e for a special service réndered to
individuals py some .Governmentagency.' - The ampunt of fee; levied

is supported to be based on the expenses incurred by the YGovernment

in rendering the service, though in many cases such expenses are

-

arbitrarily assessed..

AR

54. The distinction between a tax and a fee lies primarily
in the fact that a tax is levied as’lpart of a common burden, while a

fee is' a péymentﬂt for speciai benefit or privilege.

55, It was, however, observed in the said judgment while
discussing the point of tax and Court-fee that the overall limitation is

that fees cannot be levie.(.i ‘for the increase of genéral revenue (p.173).

56. Concluding the discussion of the matter it was observed
that -

"This’ backgroﬁnq dd'es hdt sﬁpply a sure tbuch‘—stone for

the determin;tidn.of thg qﬁesltion' pfjsed_‘in_:the beginning of
the judgment, but it does shdv;' tflat' fees taken in court were
not levied as faxes, 'a‘nd _t-hé"i:b_st .-ot" adminis,tra’tion was always
o'né of the facfors that walé‘ ﬁreéent. In its origin in.
England fees were \m'eant fol_r‘ officersl‘ and judges. In India
indeed section 3 of the Co'urt: Fees Act, 1870 mentions "fees
payable for the time béihg. to the clerks and officers. |

 Section 15 of the Indian High Courts Act, 1861, also spoke
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of fees to lbe- allowed to sheriffs,. viiere... and all
clerks and dfficers of Court" We v;'ill the.refc.)re have to
interpret the relevant Entries and. various Articles of

~ the Constitution in. order to ascertain the true nature

‘of Court-fees. (para 27)".

57. ‘In ariothsr case ,Staté sf Haryana 'v.. Darshana Devi (AIR
1979 S.C. 855), interpreting the basic principle, in_ the teeth of
Articles 14 and 39A of the Ipdfa‘n Constitutidﬁ it was observed that
the Qourt must g"l\-re.the benefit .of.c'lsubt sgainst 1evy of s price to
enter t'he tsmple of justice until '_one day the wholelissue of the
{ralidity,of profit—mal_cihg through sale of civil justice, disguised as

court-fee, is fully reviewed 'by‘this Court.

58. It was a case whefs the i-ligh Court of Haryana extended

the pauper provisions to.-autq d‘ccidei}.t;l slsim of a widow applying
thereby that no Csurt—fes' was .re'tjuired by prsferrihg claim against fatal
accidents. A‘ ‘petition for special lsave to .appeallp-referred by ths '

Haryana State was dismissed by the Supreme Court with the

T
4‘,

observations quoted above. |

59. ' In the- above cited H'anyéna,'s,casé'-, it :was observed by V.R.

Krishna Iyer while refusing lesire to appeal with a message tag as

under:-

nThe poor shall nat be prised out of the justice market by
insistence on cdﬁf:t-fes' snd fefusal to apply the exemptive
:provisions of. Order .XXX;I‘II.. Cr.P.C. 8o we are distressed
that the Stats 'of_Ha.rgvran‘a. 'mindless of the mandate of

equal justice to the indigent under the Magna Carta of our
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Repuhlic, expressed in Article 14 and stressed in Articie 39A
of the Constitution, has sought leave to appeal against the
order of the High Court which has rightly extended the
'pauper’' provisions to auto-accident claims. The reasoning
of the High Court in holding that Order XXXIII will apply

to tribunals which have the trappings of the civil court finds

our approval. We affirm the decision.

Even so it is fair, for the State to make clear the
situation by framing appropriate rules to exempt from levy

of court-fee cases of claims of compensation where automobile

accident are the cause.

Two principles are ‘involved. Access to court is an
"aspect of Social Jusitice and the State has no national
litigation policy if it forgets this fundamental. Our perspective
is best p:ojecteci by Cappallatti, quoted by the Australian

Law Reform Commission.

The right of effective access to jﬁstice has emerged
with the new social rights. Indeed, it is of paramount
importance among these new rights since, clearly, the enjoy-
ment of traditional as well as new social rights pre-supposes

' mechanisms fa their effecti}re prote_ction: " Such protection,
moreover, is best assured by' a workable remedy within the
' | framework of the judicial system. Effective access to justice
can thus be seen as the rhost basic requirement -- the most
basic 'human right' - of a;system .which purports to

guarantee legal right." )

We should expand the jurish'rudence of Access to
Justice as an integral part ot; Social Justice and examine the
constitutionalism ot" court-fee levy as a facet of human rights
highlighted in our Nation's Constitution. If the State itself
should.tra\'re‘sty this basic principle, in the teeth of
Articles 14 and 39A, where an indigent widow. 'is involved,
a second look at its policy is overdue. The Court must give

the benefit of doubt against levy of a price to enter the
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temple of justice until one day the whole issue of the
validity of profit-meking through sale of civil juétice,
disguis'.;ed és_'coﬁrt—fee, is fully reviewed bjr this Court. '
Before par’ting'- witﬁ ‘this ‘poill'lt we must express our |
poignant fee‘lihg thaf no State, it seems, has , as yet,
framed rﬁle;s‘ to give effect to tAhe benignant provision

of le gal aid to the poor in Order XXXIII R. 9A .of Civil
Procedure Code, although se;refal years have passed since the
enactment. Parliamehfc iﬁ stultified and the people are
frustrated. Even aftér a law has been enacted for the
ber;efit of the poof, the State does not bring into force
by wilful default in fulfiliing the condition since qua non.
It ié a public duty of each great branch of Government
.f:o obey the rule of law and uphold the tryst with the
Constitution by making rules to effectuate legislation

meant to .help the poor."
60. From the above cited cases of Indian jurisdiction the important

principles may be enunciated as under:-

i) Court-fee is not a tak. It is a fee. The levy of

court-fee must be proved to be a quid pro quo

for the services rendered;

ii) The overall limitation is that fees cannot be levied

for the increase of general revenue;
ili) Administration of justice is a social service;

iv) Court. fee amounts to levy of a price to enter the

‘temple of justice.

v) The poor shall not be prised out of the justice

- market by insistence on payment of court-fee;

vi)  Asking for court-fee, in disguise, is a sale of civil

justice.
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vil)  The jurisprudence of the Access of Justice as an "’

integral part of Social Justice should be extended;

viii) The Constitutionaﬁsih of court-fee levy as a facet
of human rights, hi'ghlighted in the Constitution

should be examined; .

ix) The levy of court-fee is a travesty of the basic
principle in the teeth of Articles 14 and 39A of

" the (Indian) Constitufion; and

x)  The levy of court'—'fee amounts to denial or hinderance

in rendering social justice.

61, It is, howevei"; nbticeable, with sétisfactiqn; that the people of
Pakistan have‘ achieved, to some eXtent_, a free eﬁtr'y to the temple of
‘justice, in or about 1982 by charging no cour,t-fee on ‘a; suit upto the value
of Rs.25,000/-, and in 'Sin‘dh‘. v;n'y recently, by Finance Act, .1390 upto
Rs.50,000/-, As regards suits for chafgiqg compen‘sﬁtion under the Fatal
Accidents Act, (of which the “Indign Supreme Court seems to be cdmplaiging
ip Haryana's Case), and also the gases _{Jnder the ngcceséion Agt, 1925 for
obtaining succession c.ertificate land letter of administration, the ad-valorem
court fee has already Been doqe away w’ith iq or about 1984. Now; only &
fixed feé of Rs.15/- ‘is pa‘yabie irrespecﬂve value of the_;i)roperty', may be in
ﬁlillions, in respect of Succe_ssion ,Certificates.alnd letters of administration.

And secondly, a Division Bench of the High‘ Court of * Sindh, in

Sindh‘ High Court Bar Association, 'Karat:hi. Vs, The Islamic Republic

of Pakistan (PLD 1991 Karachi = 178) dppearé to have reached a
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conclusion that the levy of court-fee is against the Islemic Injunctions,
but could not so declare as the jurisdiction exclusively vests in this

Court. The Court, however,.stayed the operation of the new law of

imposition of limitless court-fees by Sind Finance Act, 1890.

Mr.Muhammad Basheer Ahmad, later on, known as Mr.Justice

M.B.Ahmad, in his famous book 'Judicial System of the Mughal Empire,
'Pakistan Historical Society (pp.92-93), on the question of court-fee

stated as under:- .

"Court fee and Stamps (Rusum)

It was the practice of courts in the pre-Muslim period
to charge fees for the adjudication of disputes proportionate
to the value of the subject matter. According to Dr.Mukerjea

the fees levied were 'Church, Dassatra and Pachatra. 'The

_Muslim codes that were followed in India are silent on the

point. The Chapter, Kitab-i-Adab al Qadi, in the Fatawa-i-
'Alamgiri makes it discretio.nary for the Qadi to charge the
pﬁce of paper and ink frpm the plaintiff. The author of
the Tabqat-i-Nasiri who was himself a Chief Justice under
Sultan Nasir al-Din Mahmud writes that the Dadbek attached

to his court had the duty of levying between 10 and 15

- per cent of the subject matter but this was abolished by

Malik Sayf al-Din who was appointed Dadbek during his term
of office (Tabaqat—i—Nasiﬁ, Br.Mus.MS. Or.1886; (also
Raverty's), trans.p.788), as such fees were considered

illegal (Tabagat (Raverty p.790).

In his Enquiry into the Mughul System (Dow, .vol 11,
p.LVII) Colonel Dow says that "legal fees were one fourth
of the matter in dispufe, 'equally levied upon the plaintiff
and the defendant," anci this regulation "was intended to

prevent vexatious law suits as well as to bring to the people
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speedy justice.”

The learned author further stated :-

"The judgrﬁents in ‘Ba.qiyat al-Salihat and those in Diwani
Office at Hyder‘af}ad bear no lstamps and no mention of
court-fee is made. Like Bentham. ("Justice shoqld be
administered gratis"—Ben_tham)‘.l Muslim jurists have always
considered the imposition of a court fee to be againét

I'4

public policy.

Stewart in his history of Bengal says that fees in
the Courts of Judicature were ascertained with accuracy

and precision.

It, however, appedrs to me that in medieval times

litigation was the exception and not the rule, (Vide

observations of Bharé Mal in Lubb al-Tawarkikh-i-Hind.

Benier, p.236; Elliot VII, p.172). and that the Muslim
: R R . .

rulers in the beginning did not favour the idea of charging

fees from litigants. Later on as a measure to restrict the

"increase of litigation a scale of payments was fixed for the

expenses of execution. Aiamgir's Order mentioned iﬁ
1.Q.L.MS.370 (Dastur) seems to prohibit the levying of
any fee from a pldir_ltiff. ;*:'The East India Company in 1774
"on the advice of Musiifnl ‘;Iilris'ts,"‘considered the question
of aboﬁshing certain dues. whi.ch,the plaintiff had to pay on
their plaints, but decigéd to retain them as "Htigation was
increasing." (I.O.L.Reqords.?th Report of the East India

Company, (Committee of Secretary, 1772-73), p.239)."

(It may, however, Be observed by me that Mughal India was no doubt
ruled by Muslims, but it cennot be said to be an Islamic rule throughout

and in  all respects, with some exceptions to the period of Aurengzeb 'Alamgir).

Hafiz Muhammad Latif ‘Salgémi, Chief Research Officer,
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Council of Islamic Ideology, appeared as Juris-consult and submitted

that the object of the imposition of court-fee has been, as proclaimed

by the legislators, is to prevent frivolous litigation and also to meet

expenses to be incurred in the administration of justice on the State
machinery. He quoted few passages from "Outlines of Indian Legal

History" by Mr.M.P.Jain, 2nd edition, 1966, which read as under: -

"Befo're 1975, court fee on a sliding scale between
2 to 5% m proportion to the cause of action had to
_ be paid by a ;person insﬁtuting a suit. This made
, litiga;ion a costly proposition, for in addition to
court fees, pai‘tiesl had tb inéur 6ther expenses also,
e.g., feés of the vakeel, travel from their homes
to the ad_ai‘ats etc. They payment of court-fees was
a hardship to fhg people, and even amounted to a
denial of justice when pééple having a claim to prefer
had to forgo it becausé of their inability to find the

money to pay the court fees.

.P.aymerit. of court fees had been justified on the
ground that it discouraged ﬁtigation. That this result
was not being prd&ucéd was clear from the fact that
a large n'umbgr_ of cases remained ﬁending in the
courts. Maﬁy appr"éhensded that abolition 6f court fees
‘would raise enormouély the number of suits coming
before the co'urfs._ Cbrn'wallis,' however, did n.otb sha?e
this view. In his ‘opin‘io'n, people were not litigious;
on the othlen hand, -"t_he tax" which. the "peoplg were
obliged to ﬁa‘& for hav;l#g justice administered to them-
debarréd many bersopé from recovering their rights."
It was a cause . of ,muc;h inconvenience and haljds'h‘ip

~to the suitors, who re’g'ai'd-ed the levy as oppressive

and obnoxious. ’I‘hel-large number of pending cases,
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according to Cornwaliis, were due not to the
litigiousness of the people, but to "dilatoriness and
inefficiency of the ‘administration of justice™ and
that "these evils can only be remedied by speedy
and impartial decisions, and punishing the litigants
according to the circumstances Qf the case, and not
by imposing a fine upon all suitors indiscriminately,
and then allo;aving their causes to remain for years

undecided.".

Lord Carﬁwallis in his desire to provide readiest
recourse to justice abo}ished the court fees in LQL?&
The distribution of justice by the state was thus to
be wholly free without being subject to any monetary
imposition. Even appealé from the decisions of the

lower courts could be prosecuted in higher courts

without paying any court fees Cornwallis believed that

one of the primary functions of the state is to ensure

justice to its subjeetsj.' and to distribute justice free
of cost to its citizens and he put this great ideal in
practice in 1973 by making jusﬁce free. Shore's
Governfnént. in its anxiety to devise some formula to
reduce the volﬁme 6f work‘befdre the courts, came to
the conclusion that the ‘absence of court fees was

responsible for the phenomenon of unprecedented

. volume of litigation in the country. Instead of

‘increasing the number of courts, the Government

i

characterised the inhabitants of Bengal, Bihar and

Orissa as litigious who wanted to harass the courts by

filing frivolous and vexatious suits. The Government's

-view was that no fees being levied on filing of suits, or

filing of petitions, exhibits or papers in the courts, and
the ultimate expense being moderate whatever be the
length of time for which the suit might be pending,

people instituted many groundless and litigious suits
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or protracted the trials by filing superfluous exhibits
or calling ﬁnnecessary witnesses. As a result of this,
work of the courts inci'eaéed-, and the judges could not
decide suits expeditiously "which is essential for
deterring inciividnal from instifuting vexatious claims,
or refusing to satisfy just demands." The Government
took the view that the imposition of the court fees was
the best mode of stopping this practice.' Accordingly

(’ _ Regulation XXXVIII of 191_5_ imposed court fees and ‘thus
the adminiétration of justice waé taxed by the

Government." {pp.241-242).

84. i‘he learned scholar,then, submitted that the British judicial
system has never claimed 'Divi'n.e guidance. But the position of Islam in
this matter is different altogether.l The administration of justice in an
Islamiq polity ‘is nrot‘ or?ly one of the prime State functions, but also

it has been described as & sole purpose ~of seﬁdingl" prophets
to"make the peopie fiz;m on justice. As such the imposition of any kind
of the levy/fee/ or ménetor)f return for seeking redress from any person
wronged gmounts to vitiate the Divine duty. It: means, those who do not
fulfil the con_ditio-n of paying court _lfee their complaints do not qualify to

be entertained by the court Wheréasﬂ every Muslim has been ordained to

H

help his brother muslim in distress | -3 o fae ,f Ll gisl Al

65, In another tradition *Amr Bin Murrah has reported saying I

have heard the Holy Prophet r_L., 4_..1“.1'.11 ole saying, whoever .

sovereign or the ruler shuts his doors off the needy and persons'r in

distress, the Almighty Allah will also shut the doors of tbhe heavens of .
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his needs and distress:
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According to another version the Holy Prophet (—’-—;_ﬂ-—rlf-‘-m J—-’
has been reported to have decreed 'thai':i whoever, assisted in any dispute

unjustly, he would incur the wrath off Klla‘h:

1
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66. . All the three traditions ’quoted above establish be?ohd doubt

]
[

that imposition of court fee in the way of redressal of grievances amounts

to creation of hurdles:, closing of doors of justice and assistance to

redress wronged.

AT s

¥

67. - Mr.G.M.Saleem, an Advocat;e'of Karachi also sent, on his
~own, a note against the levy of court-fee, in an Islamic State. It was
stated by the learned Advocate that charge of court fee or any other

_ , _ i
levy is not permissible in Shari'ah. If ;it' is charged or levied it would

be inconsistent with and repugnant to the Injunctions of Islam.

68. According to the philosophy of Shari'ah, the 'command' (amr)

or (hukm) on the one hand and the 'mercy' (rahmat or ni'mat), on the

, : ‘ ' _
other, are undoubtedly the blessing, grant, grace, favour, bounty and
i

LT
¥
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endowmeﬁt from Almighty Allah and lconsequently are to be dispenséd free
of any charge whatsoever. The institution of 'adl (justice _Juc ) and gist
{equity ;_-k:-j_) are part and parcel of ‘Allah's command. Therefore, adl and
qist through courts of law have to‘be administered and dispensed without
charging anything. I would like to .i-efer the last recommendation ma(':le by
the Cougcil of Islamic ;deology in resp'ect of the abolition of Court-fees, with
reference to vthe Court Fees Act, 1870 and Punjab Court Fees (Abolition)

Ordinance, 1973. It reads as under: -

had oS Jas sash 33 reomdysS ailetie i yldu (oS JuisS”
H'*“ﬂy'”;—'%é F1AAY MbJT(Wb)MHJtSH'M:' e 35>
ST J0 { PRGN TOSYX SNPUNE W) PURUK JERE DRSS YRR B LY SN
el o 5l oS JusS = e ate iy e Jper oS SBluasl 45 plas o ol
S b 5yl JusyS — a3 ,.1%- 5 clne Sl 8y oSS s S Jue
S8 Ly ciloni] HP'*—':SLP:{M-S“ .a_-"-'*‘-M:Sp--'ﬂJS-”- $S o &8

(See Council's Annual Report 1987-88, pp 34-37).
69.. Now, it seems proper to refer to the submissions made on behalf
of the Federation and the fbur Provint;es. No written sfatement was filed on
beh,al-f of the Federation, Mr.iftikhar 'Ifl.ussain Chaudhary, Standing Counsel
' 1

for the Federation of Pékistaﬁ, howeves';, i submitted that the court fee was
charged to meet the various expenses incurred by the Government on

‘ 'administration.of justice. He simply referred to the following passagé from
H.A.R.Gibb and Harold Bdwen, ar jbint work, c_m' "Islamic SocietyrAnd The
West", Oxford 1956 reprint, which is.‘ "5 study of the impact of Western
Civilization on Moslem Cultﬁre-_in the né;\r East during eighteeth century”,

wherein on the subject of "The Administration of Law"at page 125, it was

stated that:-

"By immemorial usaée the judge was permitted to make a charge
or 2} per cent. on the object of litigation, by way of court
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expenses, This sum was either deducted from the property i‘n
question, when pos‘sible,or was paid by the successful party.He had
also certain rights on sales or transfers of offices, pensions and
the like, and on the division of inheritances, and to a small signa-
ture fee on documents of judgmenfs and other matters submitted to
him from the various tribunals. The principal Kadis in each area
had in addition the general supervision of the mosqﬁes and of the
endowments(wakfs) created for their upkeep or for other charitable
purposés; and'whére, as at Damascus, appointments to professorial
posts in the madx_'asas' were made by diploma, the Kadi assigned
vacant posts to candidates,subject to confirmation from Istanbul.

In the Ottoman system, moreover, the Kadi exercis.e‘d not
only judicial functions, but also a degree of general supervision
over the conduct of the administration, Thus the Kadis of the
coastsl cities in Egypt were 'efpjoined to control the actions of the
customs department and to ce}'tify the accounts before they were
submitted to the Pasa. In the frequent disputes between rival
factions and even rival Pasas they were called upon to act as
mediators; occasionally they were authorized to depose a Pasa, and
in the absence of a regularly~appointed governor they might even
take over the government of 1& city or province."

The above passage was rgferr—éd to show that during Ottoman pericd the
Judges were allowed to charge fee @ 21% to'apprdpriate the same for their
own use ‘and expenses. Ip fact, it was then prevalent in English system.
(Réference may be made to Indian Supreme Court's Zeni_th Lamp case,supra).

In any case, it is no answer to the object’ion raised in the petition.

70, A written statement was filed by the Chief Secretary,
Government of Sind, respondent No.5, wherein it has been pleaded that

thel cogrt—fee leviable in Civil matters is nbt_ repug’naﬁt to the Injunctions

of Islam as laid down in the .Holy Qu;'an and Sunnah. It was further
pleaded that it is also not violative' either of Article 2-A of .the
Constitution of the Islamic Repubiic' o_f Pakistan. It was, inter-alia,

submitted that presently the situation is quite different and full fledged

Law Departments are working in the _Proﬁnces as well as in the Federal
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Government where th:iausa'nds of judicial' officers are working with huge
staff langi _lc'rores of rupegs are spept on tile judiciary both subordinate |
and superior. It was fu;'t;ler su’pm_itte’d that presently corr_lmer_ciali.sation_
is at its peak ‘and the pgrsdps inir_oWed are ;1150 wealthy_l persons and
thgir. litigations are only for. the' pe'rélonall & -bu'sir_less monetary benefi_ts
of those parties. It -wals th_ﬁs sﬁi)'mitted that this Courtl "}Jy infoking
"Ijtehad" has to di.stingui-él.il thesé types of li,tigatidns and separate them
from the interpretation of jﬁstiée as laid down in H_oly Qur'sn and Sunnah. -
So for as the Provipce of Smd is concerned, it was stated that the Mir
(Talpurs) Rulers gule%i,bver Sil;id. for, a ‘lox_;gl ti'r'pe upto 1843 w\hen it was
ultimately captgred bjr the l‘Bri-,t'i-sﬁ; lThe’ Mi'r-s..pr-escribed the court—fgé
at the rate of 1/4 of fhe amc:runt of ‘tllle-subject matter on all civil suits
through théir Ordinaricgs.

71. . A written statement was also filed by Raja Muhammad Afsar,

T

~Advocate General, Baluchisian,_ sﬁppofti:ig.the peétition.” It being short
is produced ‘as under:- -
"That the Council of Islamic Ideology has already come to a
finding that provision of _jﬁst{ce to the citizens, irrespective
of colour, caste 61' _cfceed_‘,"is the religious-duty of an Islamic
State. That such provision»of‘just'ice must be free of any
. cost or charge.' 'Conséquently, the Council recommended
that ;is soon as possible, the levy of ‘court-fee be done away
with, in all Constitutional. Civil and Criminal cases.’
Reference in this 'beh_al'f,' is made to PLD 1987, Journal,
page 49/83-—84.- .
That it wiil be relevant, s'm'd‘ of some interest,‘ that in

colonial India, when the East India Company shed of its
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| cloak of a mere merchant-company and had busied itself

with acquiring and occupying more and more territories,

there existed a duality of legal systems. One system was

‘the creation of Regulating Act of 1773, which envisaged a

Supreme Court, for each Presidency Town. Under this
Act, iﬁitially, thé Sﬁpreme Court, at Calcutta, came to be
established in 1774." T_ile Supreme Courts of Madras and
Bombay, were set up- in 1801 and 1823, respectively. As |
the three Supreme Courts were set up by royal charters,

and administered law on-English pattern, they had no .

institution fee, whatsoever. But the position outside the

three privileged Presidency Towns, was very different.

" There, that is, in mofuseil, the courts which emerged with

the extension of the company's rule, were not the Crown
Courts, but we;'e the courts set up by the Company, here,
the administraﬁon of justice was associated with the manage-
ment of revenﬁe. "Warren Hastings had, in 1780, imposed
coui-'f—fee on suitsl, ranging ffom 2 to 5 per cent, of the

value of the subject-matter. However, these fees were

abolished by his successor, Lord Cornwallis, on the ground

that a tax on justice was a disgrace to a civilized power. But

oniy two years later, gfter the retirement of Lord Cornwallis,
court-fees were re-introduced and subséquently enhanced.
Reference in this behalf may be m'ade to PLD 1975 Karachi 944
and Judgemeht dated 25-2-1991, rendered by a Full Bench of
5 Judges of Hon'ble Supreme Court, which was approved for

reporting and is lkely >to' be available in print, very soon.

The contents of the preceding paragraph would show
that at differentj-.stages of human history, and even in un-

Islamic societies & consciousness did exist that the fountain

" of justice must remain pure and un-adulterated by any

charge or fee. _
That Islamic cqncépt of justice is indeed, more advanced
and benign. In ordinary sense, ends of justice are considered

to have been met if a person gets what is his due, a balance
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is struck and each claimant is enabled to have his exact
share. But Islamic concept of 'adl' and 'ehsan' does not
stop there - it look‘s to what a person needs and endeavours
to satisfy his gehuine need rather thah rudely passing on
to him the mathemetically worked out share of his. Therefore,

it seems that levy of court-fee for dispensation of justice

in an Islamic polity, is unthinkable.

That while supporting the Petition that levy of court-
fee is un-Islamic, it is submitted that while doi_ﬁg away with
court-fee, the fact must not be lost sight ofA, that we are
living in a society which is overwhelmed by 'ri‘elgative and evil
influences. With the elimination of court—fe'e,-h’it is feared,
there will be an encouragement to frivolous and véxat’idu;a
litigatioh, to say nothing of inflated claims. 'Thefefore, it
would be necessary, ,sifnultaneously. to maké provision for
some kind of security-deposit out of which, in fit cases,
compensation be payable to’' the. sufferer in any manner, at
the hands of the plaintiff/complainant, on thel pattern of fhe

existing Supreme Court Rules."
72. Assistant Ad\}ocqte General‘ Punjab elso filed & written state-
ment on behalf of the Province of Punjab, wherein inter-alia, it was
‘submitted that the total expehditure on the .administration'of justice in

+

the Province comes to about 18 crores annually whereas the income on the

t
court-fee is only about 8 crores. It was also submitted that "the abolition
y . ' i '3 .
of court fee would create problem to meet the expenses of administration

1

of justice for scanty financial resources." _ o

73. The Government of N.W.F.P., does not appear to have filed
any written g‘;tatement.

74. : Representatives. of -the three provincial Governments, namely,

-
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‘be lost sight of.
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Pﬁnjab, Sind and NWFP (particularly the former two) strenuously urged

“that Co_’u'ft- feeé are charged to defray the Court—e_xpenses'. According to

the Aséistant Advocafe G'er.l'eral of the Government of Punjab, the amount
spent on adrplinisltrationt‘i 'q't' justicé during 1989-90 as demand No.1ll comes .
to Rs.16,46,84,470, whereas the court-fee for the same year realised
amounts to Rs.7,41,52,846'. which coim;.s -t'o about 40% of the total expendi-
ture. Expenses incurredi includevboth on criminal justice as well as

civil justiée. The iearned Assistant, Advocate Geheral was not, however,

able to bi-furcate and.give us separate figures as to the amount spent on

Civil. administration of .justice. Moreover, it is doubtful whether the

salaries of hundreds and thousands of Law-Officers and other expenses

incurred on them can be pallid‘out of Court-fees. The submission of

Mr.Mangi that in Sind there is huge litigation involving crores of

_rupees 'and,therefore," Clourt fees should stay. There are wealthy people

who shouid be asked to pay tﬁe court-fees. Bgt the learned Assistant
Advocate General, Sind, qverlookéd Atl‘le fact lthat about' 80% hig natinslized
industries aréi':‘-gb'vernm,ent?‘- ‘;Cont'ronéﬂ : ahd their litiga.tion,either by
or against them is bgiqg finénced by _fsuchiin;iustries. Moreovex;,' rich
and poor must be treated eq,ually.-lThe' principle and provisions qf social
justice as eljurisaged in the -')bjecti_ve& iResolution' and embodied in

/

‘Article 2-A, Articles 4, 5, 8., 24,‘_25, 29, 30, 31, 37 and 38,within the

.meaning - and scope of Chapter 3-A of the Constitution, should not

75. The Law-Officers of the Government of Pakistan,Punjab,
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Sind, NWFP and Baluchistan have’ placed on record the several statutes

empowering their’ respectiveé governments to levy charge and collect court-

fees. The relevant provisions thereof are reproduced as under:--

COURT FEES ACT, 1870
Sections 4,6,7 and 35 of the Court Fees Act, 1870.

"4, No document of any of the kinds' specified in the first or second
schedule to this Act annexed, as.’chargeable with fees, shall be filed,
exhibited or recorded in, or shall be rtlaceived" or' furnished by, any of
the High Courts in anir case coming before sup-h Court in the exercise

of its extraordinary original civil jurisdiction;

or in the exercise of its extraordinary original criminal
jurisdiction;
or in the exercise of its’ jurisdiétion as regards appeals
from the judgments (other than judgments passed in the exercise of

the ordinary original Civil Jurisdiction of the Court) of one or more

Judges of the said Court, or of a divigion Court;

or in the exercise of its jurisdiction as regarded appeals

from the Courts subject to its superintenidence;

of in the exercise of its jurisdiction as a Court of
reference or revision;

Unless in respect of such document there be paid a fee of

an amount not less than that indicated by either of the said schedules

as the proper fee for such document.”:

Section 6. ’

ng, Except in the Courts _hereinbefore lhentiloned, no document of ‘any‘
of the kinds specified as chargeable in the first or second schedule to

this Act annexed shall be filed, exhibifed or recorded in any Court of

Justice, or shall be received of furnished by any public officer, unless
in respect ofl such document there be paid a fee of an amount not less

than that indicated by either of the said schedules as the'proper fee

for such document."
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Section 7.

n7. The amount of fee payable under this Act in the suits next hereinafter

mentioned shall be computed as follows: =

ii.

ifi.

In suits for money (including suits for damages or-
c0mpensatioh, or arrears o'f maintenance of annuities,
or of other sums pa&able periodically)-according to

the amount claimed:

In suits for maintenance and annuities or other sums

payable periodically-according to the value of the
subject-matter of the suit, ‘and such value shall be’
deemed to be ten times the amount claimed to be

payable for one year:

In suits for moveable property other than money, where
the subject-matter has a market-value-according to such
value at the daté of presenting the plaint:

"jv. In suits- *

(a) "forA moveable property where the subject-matter
has no market-value, as, for instance, in the

case of documents relating to title,

(b) to enforce the right to share in any property
on the ground that it is joint family property,

(¢) to obtain a declaratory decree or order, where

consequential relief is prayed,
(d) - to obtain an injunetion,

(e) for a right to some benefit (not herein otherwise

provided for) to arise out of land, and

(f) for accounts-
according to the amount at which the relief sought
“is valued in the plaint or memorandum of appeal:

~ in all such suits the plaintiff shall State the amount at

which he values the relief sought

In suits for the possession" of land, houses and gardens-

according to the value of the subject-matter; and
such value shall be deemed to be-

where the éubject—matter. is land, and-
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(a) where the land forms and entire estate, or a definite

share of an estate, paying annual revenue to Government

or forms part of such an estate and is recorded in the Collector's

register as separately assessed with such revenues,

and such revenue is permanently settled-

‘ten times the revenue so payable:

(b) where the land forms an entire estate, or a definite
share of an estate, paying annual revenue to Government,
or forms part of such estate and is recorded as aforesaid;

and such revenue is settled, but not permanently-

five times the revenue so payable:

(¢) where the land"pays no such revenue, or has been
partially exempted from such payment, or is charged
with any fixed payment in lieu of such revenue,

and nett profits have arisen from the land during the
year next before the date of presenting the plaint-

fifteen times, such nett profits:

but where no such nett profits have arisen therefrom—-
the amount at which the Court shall estimate the land
with reference to the value of similar land in the

neighbourhood:

(d) where the land forms part of an estate paying revenue
to Government ‘but is not a definite share of such
estate and is not separately assessed as above- -mentioned-

the market—value‘of the land:

Explanation. —The word "estate” as used in this paragraph
means any land subject to the payment of revenue, for
which the proprietor or farmer or raiyat shall have
executed a separate engagement to Government, or which,
in the absence of such engagement, shall have been

separately assessed with rewnue:

_(e) where the subject-matter is a house or garden-
according to the market-value of the house or

garden:

vi. In suits to enforce a right of pre-emption-according to the
value (computed in accordance with paragraph v of this
section) of the land, house or garden in respect of which
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. the right is alaimerd: .

vii. In suits for the interest of an assignee of land-revenue-
fifteen times his nett profits as such for the year next

before the date of presenting the plaint:

viii. " In suits to setaside an attachment of land or of an interest

" in land or revenue—according to the amount for ‘which the

lan_d or interest- wa_s attached:

Prowded that, where such amount exceeds the velue of
the land or 1nterest the amount of fee shall be computed .

as if the suit were for the possession of such land or

interest. -

ix.  In suits againadt a mortgagee for the recovery of the

p‘roperty mortgaged,
and in suits by a mortgagee to foreclose the mortgage,

.or, where the mortgage is made by condltlonal sale,
to have the sale, declared absolute-

according ‘to the principal money expressed to be
~ secured by the instrument of mortgage.

X. In suits for specific ‘performance—

(a) of a contract of sale-accordmg to the amount of

the cons1deration

(b) of contract of mortgage—accordixig to the amount

agreed to be secured:

(c) of a contract of ‘lease-according to the aggregate
"amount of the fine or premium (if any) and of the
rent agreed to be paid during the first year of the

term:

" (d) of an award-according to the amount or value of the

property in dispute: o ;
xi. In the following suits between landlord and tenant:-

(a) for the delivery by a tenant of the counterpart of

a lease,

(b) to enhance the rent of a tenant having a right of

occupancy,

-d

(¢) for the delivery by a landlord of a lease,
(cc) for the recovery of immoveable property from a
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tenant, includmg a tenant holdmg over after the

determinatmn of a tenancy

S (d) to contest a notice of ejectment,

recover thé occipancy of [immoveable propertyl
. from which a tenant has been illegally ejected by the
landlord, and | '

(f) for abatement of rent-

according to the amcunt of the rent of the [immoveable
property] to which the suit refers payable for the year
next before the date of presenting the plaint.

xii. In suits not_expresely'prpvided for in this section,according
to the value claimed, bnt‘ﬁsuch value .shall not be less than
a value which would Iattr"act a.Court-fee of less than fifteen

rupees.

Section 35.

"35. The [Appropriate Government] may, from time to, time by

notification in the [offlcial Gazette] reduce or remit in the whole or m

" any part of [the territories under 1ts admimstratlon] ail or any of the

fees mentioned in the_first and BeC’Ol’ld schedules to _tms Act annexed,
and may in like manner cancel or vary such order."

-

76. SCHEDULES 1 AND II OF THE COURT FEES ACT, 1870.

These Schedules are net' being‘reproduced hereunder as they

‘are qutt'e lengthy and will encumber the judgment unnecessarily.

THE PUNJAB FIN'A'N'CE‘--A-'CT NO.XIV OF 1973

77.
8. In the Court-fees Act, 1870 (Act No.VII of 1870) in its application

to the Province of the Punjab,-

(a) - In. section 7- :

() In clause iv, the comma at the end shall be

replaced by a cclon and thereafter the following -
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"Provided that nothing in this clause shall epply

to suits mentioned in clause iv-A,";

(if)  after the existing clause iv, the following new

clause shall be added-

"v-A. In suits for a declaratory decree with or
~ without conse’,quénﬁt_al relief. as to right in or title
to immovable pro'pertyrbased on alleged sale, gift,

exchange or mortgage -

according to the value of the property,"; and

(i)  for the existing clause v, the following shall be

substituted:-

"y, In suits for the possgession of land, houses and
gardens—
according to the value of the 'subject¥matter;_

and such value shall be deemed _tb be-

(a) where the subje_ct-mattef is land and
where net profits have arisen from such
land during the year next before the
date of presenting. the plaint -

fifteen times such net profits;

(b) where the subject-matter is land and

" where no such profits have arisen

therefrom-
market value of such land;
(¢) where the subiect—.matter is & house or

garden -

according to the market value of the house

or garden;"
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(b) ,Seetior_l 35-A shall be deleted; and

(c) for Schédules I and II, the Fourth and Fifth
Schedules, respectively, appended to this Act |

shall be sub stituted.

8. PUNJAB ORDINANCE, 1981

"2. . "In the Court Fees Act, 1870 (VII of 1870), in
schedule II, after Article 17, the 'follqwin\g' new Article 18 shall be

added: -

"18-Plaint or memorend{zm o | -F{ftéen rupees.
or appeai for recovery or | |
compensation or damages
" under the Fatal Accidents
Act, 1855". . b

o
s
g!
]

. e

79. . SIND FINANCE ACT IV OF 1990

rm o
4. Amendment of Act VII of 1870. In this Court Fees Act, 1870,

in its application to the Province of Sindh in the First Schedule,
in Article 1-- R B

(a) in clause (ui) in column 3, for the words "exceeds
thirty thousand rupees”, the words "exceeds thirty thousand rupees

but does not exceed six lac rupees" shall be substituted;

(b) ‘after clause '(iii), amended as aforesald, the following

clause shall be added:-

(iv) exceeds six lac rupees, seven and a half per centum

of'th'e first thousand, five per centum of the next twenty-»nine thousand

_rupees, two and a half per centum of the next five lac and seventy

" thousand rupees and two per centum of the remaining value.”

80. SIND FINANCE ACT IV OF 1990
B

"7. Amendment of Sindh Ordinance XIII of 1978.- In the Court Fees
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(Sindh Amendment) Ordinance, 1978, for the words Twenty-five
thousand rupees", the words "Fifty thousand rupees" shall be

substituted."

§1. .~ BALUCHISTAN FINANCE ORDINANCE, 1981

"3.Amendment of Act VII of 1870.- In the Court Fees Act, 1870 in

 its application to the province of Baluchistan. .

(a) in section 7.

(i) after clause (iv), the foilowing shall be added as
clause(iv-a):- '
(iv-a) Nptwithétanding contained"i‘n clause, (i), in suits for
a declaratory decree with or without consequential relief as to right
in, or title to, immovable property based on alleged sale, gift,

exchange or mortgage thereof according to the value of the property;"

T
H

' (ii) for the existing cléuse; (v), the following clause shall be

substituted. 3 .
. i
"(v) In suits for the 'posseésion of a land, house or garden-

according to the value of the subject-matter, and the market value of

the land,house or garden shall be deemed to be such value;"
(b) after section 7 the following new sections shall be inserted.

"7-A, Abolition of court-fees in certain cases.- Notwithstanding

any thing contained in section 7 of in the Schedules, no court-fee

‘shall ,except as provided in section 7-B, be, payable in.

(a) any criminal case; b.nd%
(b) any case of cwil natur%e the value of the subject-matter

whereof or relief claimed wherem,f does not exceed twenty -five

3

"7 B Payment of court- fees at punitive rate.-—(l) If in a case '
of civil nature fallmg under clause (b) of section '-A, the Court is
of opinion that the claim or any part of it was false and_either

frivolous or vexatious the Court shall by order in writing, if the party
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by whom the claim was preferred is present, call upon him forthwith
to show cause why he should not pay court-fee on the entire claim or,
as the case may be part thereof, at double the rate which would, but
for section T-A have been levigble in such a case under the Act, or,
if such party is not present, direct issue of & summons to him to

appear and show cause as aforesaid.

(2) The Court shall record and consider any cause which such

party may show and if the Court is satisfied that the claim was false

and either frivolous or vexatious shall, for reasons to be recorded,
direct that the court-fees on the entire claim or, as the case may be,

part thereof, at the rate specified in subsection (1) above, shall be

~ paid by such party.

(3) The order for payment of court-fee as aforesaid shall be
in addition to and not in derogation of any other order which the

Court may deem fit to make in the circumstances of the case.

(4) A copy of the order made under subéection (2) shall be
sent by'the court to the Collector of the District in which the party
against whom order is made resides or ordmanly works for gain, and
the Collector shall direct the party concerned to pay the court-fee
within one month of the making of the order by him, failing which,

the Collector shall proceed to recover the court-fee as arrears of the

land revenue'.

(¢) Section 35-A shall be omitted.

(d), for Schedule I and 1I, the Schedules contained in the

First and Second Schedules to this Ordinance shall be substituted."

"4, Substituted of section 4 of Ordinance IX of 1981.- For section 4

of the said Ordinance, the following shall be substituted, namely:-

"4. For the Schedule to Baluchistan Motor
Vehicles Taxation Aect, 1958 (XXXII of 1958), .
the Scheduie contained in the Fourth Schedule

to this Ordinance shall be substituted."”
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NORTH-WEST FRONTIER PROVINCE COURT FEES
(ABOLITION) (AMENDMENT) ORDINANCE, 1980

v2.  Amendment of section 2 of N.W.F.P. Ord.XIV of 1978.- In the
North-West Forntier Province Court Fees (Abolition) Ordinance, 1978
{(N.W.F.P. Ord.XIV of _1978), hereinafter referred to as the said
Ordinance ,. for suction 2, tlhe following section shall be substituted,
namely:- 7. |

"2. Abolition of é(;urt—fee in certain cases.- Nothwithsténding-
.anything contained in the Cou-rt Fees Act, 1870 (VII of 1870), no court

fee shall, except as prbvided in section 2-A, be payable in-

(a) any criminal case; and
{b) any case of civil nature the ‘value of the subject matter
whereof, or relief claimed wherein, does not exceed twenty-five thousand

rupees”.

‘NORTI-.I-WEST FRONTIER PROVINCE (COURT-FEES)
" (AMENDMENT) ORDINANCE, 1982 .

"3. Amendment of Schedule II of Ac;t Vil of 1870.- In the said

Act, in Schedule 1I, after Article 21, the following new Article shall
be added, namely: | ‘ ' | |
"22. Plaint 6_1' memorandum of appeal for Fifteen rupees.”

recovery of compensation or damages
‘under the Fatal Accidents Act, 1855".

NORTH-WEST FRONTIER PROVINCE (COURT-FEES)
(AMENDMENT) ORDINANCE, 1984

"2, Amendment of Schedule I to Act VII of 1870.- In this Court
'Fees‘ Act, 1870 (VI 6f 1870), in Schedule I, for the existing entries

at Serial No.1ll and Serial No.12, the following entries .shall respectively

-

" be substituted, nameiy:

Number o . - _ " Proper Fee

"1, Probate of a will or letters of Fifteen rupees.
-~ administration with or without
will- annexed. ' ' _
12, Certificate under the Succession Fifteen rupees.”
. Act, 1889 (Vil of 1889). ’
(for several provincial schedules to the court fees Acts/Ordinances,
reference may be had from' the relevant Statutes).
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82. To sum up, it is apparent‘ that Islam ordains the administration.
of justicé as one of fche foremost obligations of man (after the belief in Allah
and His Messenger( pJ-u,a_.J-H-UIGJa ). It is..thus obligatory for an Islamic State to
set up an easy,speedy and effeetive and free'of charge judic’zial system. This
s&stem, of coﬁrse. thc;ugh not prescribed'iﬁ detail by revelation, s'h.ould

be in totsl conformity with the teachings of Islam. Islam's judicial

system esfablishes a diréét link between the Creator and the created. A
réligious-minded person can easily p'efceive that a society created l_)y-
Islam is based on trlxe foundqtiqns of iust.ice-, equity, fear and the
worship of A_llahl, as la;id down in the Hbly Qur'.an #nd Sunnah ' of

the Holy Prt.;:phe;t( p.lu,u...l.: &-Ul ‘_,-la ) By judg‘i.ng between the
disputan‘ts,ﬁ a.judge who ha‘s— been appoiﬁted by the Sta‘te,in fact,directé
them.tb even path, bl yadl 2| g JlLua—nly for which the State can
not éharge- any fee. Mdreover, it should be fully .comprehended  that
Islamic Social justice is a congrete colncept carrying fupdamental rights
with it, enforcement whel?eof.. is ;.tl‘1e‘,: duty of State’ including judicial
functionaries.

83. ' For the reasons discussed above, this Court has come
9&: I : ] W
‘to a unanimous conclusion that the provisions of sections 4, 6, 7 and
.35 read with Schedule I and II of the Court Fees Act, 1870, section 8
read with Schedule IV and V. of the Punjab Fiﬁapéé Act No.XIV of 1973,

Punjab Ordinance, 1981, further amending Article 13 of Schedule II of

the Court Fées Act, 1870, section 4 and 7 of Schedule I as amended by
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Sind Finance Ac.t IV of 1990, segtioﬁs 3 and 4 of Baluchistan Finance
(Amendment) Ordinance', :-1581? ‘the relevant provision of‘ NWFP Court
Fees Act(O#dinance in-clu(_ii_ng NWFP ‘Court Fee (Am‘en’d.ment).. Ordina‘nce
1980,and any other pfévis:iofl in the Cenfral and Pfovincial Statutes
relating to charging of Court fees., which might .not héve béen pointed
out or referred to us by the rgp?ésentatives of ‘respective govefnments,

(for lack of information or any other reason) are declared as repugnant

to the Injunctions of Ialan'i.&

84, .. It may, however, be querVed that in Islamic Judicial
history there is ample evidence that the paper (stationery) on which

the judgmenf used to be written was supplied -by the litigants in case

e

the Baitul Mal was short of funds. It may, therefore, be observed ™

that the Government mafy'recover stationery charges from the litigants,

in case the said expenditui-e cannot be met by the Government Treasury.

85. B Before pax;t.ing. with the case, we woula ﬁke to observe that
vl\‘re are fully conscious of‘ the appr'ehénsion as expressed by- some of the
law officers of the Government pgrtiéulgrly the ‘_learned' Advocate General
Baluchi-stahl that :abol'ition of*coﬁrf feeé on suitsfappéals 6n adfvalorem

or market value may encourage litiganf public to file frivolous and

vexatious suits, but that apprehension alone wiil not justify to desist

us from enforcement of Islamic Injunctions.  There are other ways.
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and means to keep in check the undesirable:tendency on the part' of the _

-people who may be te:ﬁpted_, dué to freedom .'le'o‘m' payment :.of court-fee, -
to tak‘e' resort to false and frivololﬁs litigation Wé would advise the
promulg.at‘lion‘ of legislation for making e.ffectivelp'rovision for awarding.
prompt and adequate :cormp&-ansatio'n t-o‘the agg‘rieyed partyzfalling'victim
to such 'Iifigation. To achieve th.e ob'jet‘:.t, it may be advhntageous_ly l
provided that in case the .Court'. on the conclusidnl of the case records
'finding touching its false or\frivolf)US nature it may simultaﬁébusiy call
upon the victimized parfy to file ;tatement of expenses it has incurred
and .monetary conside?ation for tﬁé trouble and mental- agony it hgs
suffered in '_conne-ctior_l wifh litigatioﬁ. .. The Court may be ‘authorised to

‘determine by a "summary inquiry" .compensation payable to the aggrieved

party on account of litigious expenses énd physical and mental sufference.

The amount of compensation so determined and awarded by the Court may

made recoverable like the decretal money.

'be

"86. This decision shall take effect on 31st December, 1991, .On

expiry. of the said date, the said provisions of laws will be void and of

no effect. - W
ﬁrﬁ/’) Q,,,D-GG‘L-&{’M : o« Dr.Tanzil-ur-Rahman )

Chief Justice

wm&@wcﬁw o ”MC

( Ibadat Yar Khan ) .+ ( Dr.Fida Muhammad Khan )
Judge o Judge
( Abdul Razzaq A. Thahim) . -  ( Abaid Ullah Khan )
Judge - ‘ A : Judge

Islamabad, the
27th May, 1991.
Naseer.
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