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JUDGMENT g S

DR.TANZILUR-RAHMAN, CHIEF JUSTICE.-- This Shariat

Petition challenges section 34 of the Pakistan Penal Code, on the ground

of its being repugnant to the Injunctions of Islam as laid down in the

Holy Qur'an and Sunnah of the Holy Prophet ( ‘,.l___,‘,J ale il d.!.o) The
said section is reproduced as under:-"

"S.'34:When a criminal act is done by several persons, in
furtherance of the common intention of all, each of such
persons is liable for that act in the same manner as if it

were d.one by h1m alone."
Accordigg to section 34, E:rhen a criminal act is’ .done by éeveral persons;
;n furtherance of the .common intention of all, each of such. persons is
liable for_' that act in the same manner as if it were done by him alone.
| 2. . The contention éf the petitioner is that in Islam "'.chere is no

punishment for intention. Reliance has been placé'd on the following verse:-

o - iy b — Y

-

"No bearer of the burden can bear the burden of others."
(Al-Qur'an 165:6).
It, however; seems relevant to also quote the following verses of the Holy
Qur'an:-
~ "Every soul will be held in pledge for its deeds."
(Al-Qur'an 79:38).
beanSt Lo ladey coS Lo Ll

'-"I'n his favour shall be whatever good he does, and against
him whatever evil he does" (Al-Qur'an 2:286).
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If you have to respond to an attack (in argument)respond
only to the extend of the attack levelled against you!

© - (Al-Qur'an 16:126),

s Y S Y
{7'Ar£d Whatever (wrong) any human'be'ing Commits rest upon.

himself alone! (Al-Qur'an 6:164)

3. . According to the above verses of the Holy Qur'an thé basic
Alprinciple of Islamic’ criminal jﬁstiée seems to be th_at the person'who
cofnmi;cs a crime, he ‘alone,‘- would be liable to punishn.lent for the commission
of the crime and nho other person would be liable in his place.
4. As regards the contention of ‘the petitioner that there is no
punjshment' for mere intention,the folloﬁging Ahadith ( 2.0l ) séen}.%if’
to be relevant gnd are thus quoted below:-
i) "It is reported from the Hbly Prdphet (rL.., %J;.I_!l u-l“‘?) to
“have said that -
PRI W O rl L L.a_...q.l\:t»,lc.,.,_., be eVl i) gl."
| (AT f‘cc_ut.-ri.ir,w;._u)':‘rli-,l

"Allah Almighty has exempted their followers from any « w7

penalty.for what is in their hearts unless it is translated

b

. into detion iy
. i) It is also reported from thg Holy f’rophet ( I,.l__, .;:J.“.ﬁ'l o) to
have said that - - | ‘
lalai, Ji S 8 np Bl «Ju.-:flmgmws-.ra;-"-
(Pt Sl ) lee
!T"I‘he person who intends -to do any Vir;tuous act buf ‘.does not

A
perform it, a reward shall be written in his account and the
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person who intends to commit a crime but for some reason,
does not act upon it in such circumstance, nothing shall be

recorded against him."

5. ‘ Abu Zshra, a renbwneajurist of Egypt in his Al-Jarima wal "Uquba

fil Shari'ah Al-Tslamia & YY1 doag,—al i ippiall y dey | JPEgE.350

LA

writes that -

o _"g;,l____ﬂl u_Ls L_-L_F.; Yf'l

"Mere intention is not subject to punishment (unless it is

‘done practically.”

8. - On ‘account of this principle mere intention ( o ) not

coupled with any preparation or attempt to translate the intention( g_-_.,.. )

_into action is not liable‘for any punishment. Thus even after having an

intention to commit a crime followed by preparation to commit it

g -;)—?-]J diaazil ), if a crime is ‘not comm_iﬁed for some reason the

mere intention or preparation is not liable to punishment specified for

~ the crime itself, unless the prepanﬁtion .by itself is a crime.

7 The petitioner also submitted that " el JL JleY Lt the
,actiops (liable to reward) go with intentions. Tﬁis phfase is, in fact,

a partl of a long Hadith ( 2. o> ) of the Holy Prophet (rj;,, 4,_..!.:.4.[}!;3.1..9)
riai'rated_from him by Hazrat Umar. This Hadith is narrated-by Tmam
Bukhari in his Sahih ( > ) as first Hadith under Kitab él-Wahi

( cs"’)-” r_“,L';S) and is also mentioned in Al—Mishkét'( ;l,S;‘;..JI ) as the

first hadith under Kitab al-Iman ( L. Yl _L=5 ). After the above

part of the Hadith the Holy Prophet ( J__.yo _le A o) said:

YA
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i.e. a human being will get (in result) what he intends for.

It was then stated by the Holy Prophet in the said Hadith that:
el ey eyl Gy Dy ol I S e "
o adl e b i bamyn shel gl Loy Lo oM &, 2n
"i.e. who migrates with the intention to seek pleasure of Allah
and His Apostle, his migration frém Makka to M'adina will be
for-'the sake of Allah and His Apostle and who migrates (from
rMakka to Madina) for. worldiy gain or mérrying with cer-fain
woman, his fx;igration will be relatable to that intention with

which he migratéd."
Therefore, i; cgn be inl'e?red easily that if one pefforms a bad deed with
good intention, thé badness of that ac_tion_ willl'reméin the?e, e.g.' if a
j;ierson. steals another";‘. px‘o'perty with the in-tentioﬁ that he will help ‘Fhe .
rpof"r. with tl;lat stol‘én property ;j;:,_...}_‘jl.), the mere-intent@on will not
re‘nder th;e: théft as l-av.vful. The tlllet_'t will remain trh‘eft and hheh will be
liable- té punishment'in accordaﬁce with law. No mattgr the intentiion of
committing: theft may be- good.
& ‘ . " In so far as the quéstioﬁ of doiﬁg an act’ jointly in .
-fﬁrthérance of édmmon intention and its Vil"iabiliﬁr:‘-, on each bf fhem is
cbncerned,.jt seéms pertinent to refer to an incié_e_nt occurred during
‘thé days of Umar, the ser‘cond Caliph. It is narrated- in Al-Musannaf
Abi Shaibah ( e ! ol _&....a.) Vol:IX page 347 that =

o la e L laaz @y Lazyy las CU tlaio dpae shal gl

ezl b sl Lo DL Vi o 5 o) e s banid @ 352l

y/
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Uy Y RPCSRTFS LR SR B I L P DV PN & PR PO
S L Sl : il Al U gadl el 356 U

(rey Ja‘ica...w‘_s,lu_,lut“a.) L\.....a _e1n3) lais ol

"The husband of a woman of a city San'a disappeared by

- leaving her step-son in the house. In his ebsence, the woman-
had illicit relation with a person and said to her friend that
this child will nickname them by disclosing their relatioii and .
esked him to kill the child when he refused to do so she
discontinued her illicit relation with him. Ultimately, the woman,
her friend, her servant and another person jointly agreed to
kill the chlld After k1111ng, they cut his body into pleces and
then threw 1t 1nto a well, When the incident came to the
knowledge of the people the Governor of Yemen arrested the
lpersons concerned He and other culprlts made confessmn
before him. The Governor of Yemen broug‘ht the matter into
-the notlce of‘ Hazrat ‘Umar. In reply, Hazrat Umar ordered -

him to kill all of them and said "By God, if all the inhabitants -
of San'a participated in committing this crime, I would heve'

killed all of them."

9. ' The_ same incident has been stated in Al-Mufigat by Imam
Shatibi. It reads as under:-

wie a2y 4o ..J_:,.L..e arly Sy b Brem 3] a0 "
NSRRI ul..>_l\ I J o) why plailly juadt s G o0 of
i 55 of i by s Sl i o 03 ye plalll S ST L
JJ,T;_J; QL:,J):JU:,‘__,-J',.; slazs | 1ims uitl) Ui asly o,
a..\Lste)__sLn_s._.u. _,,G_umuprm.wwru,u *Laio
s g il 2l el s e d Jb = & hoo UUM“U' u")

o S ‘;» e L3S £ g o 1 JB ¢ ki s
I~
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| | "Hazrat Umar executed .five- or 'seven persons in retaliation

: of a smgle person, whom they had killed treacherously
Because Hazrat deemed it exped1ent for the protectlon and
security of human lives If several persons are not killed in
retaliation of a single person, then the crime of human

. maseacr_e w111 not be completely eradlcated by the law of

retribution. Here wisdom may hesitate, because it does not
seem to be e protection of heman lives to kill several persons |
in retaliation of a single j;)erson; It was an ‘Ijtihed of Hazrat
Umar to have said "If all .'inhabitant-s of Serr'e participated |
jointly.in-eommitfihg this crime, I would have killed ali of-

_ them." The ob]ect of this declaratlon was the protection of
human lives and to deter other from committing the crime.
However, Hazrat Umar was not sure about.the correctness
of his decieion until he asked Hazrat Ali that "if you
apprehended seve'ral persons in committing' a crime of t}ieft,
would you order amputatlon of thelr hands" Hazrat Ali

F eald yes' "the same, prmclple would be applled here." Then, |

Hazrat Umar ordered to kill all’ of them." (Al Muflqat f1

. Asul al-Shari' ah, Labi Ishaque Al—Shatlbl Vol.III page 11

R

Dar al-Ma'rafat Beirut I:el_jnon)."

10. " There is another incident that Hazrat Ali had also ordered
the execition of three persens in retaliation of killing a single person.
It is thus so stated in "oa e Y aag ) g ayiadly Gl T

as under:-

_c.f:‘-’-ﬂ) Lol aalll aled) b ) u'ul" JS ey T

e Wl g almall tlaill e

"Likewise, Hazrat Ali also executed many persons in retaliation
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of one person. This precedent is followed by the majority

of Jurists and Companions of the Holy Prophet).

11, Imam Malik, in Mu'atta ( U: i“ has also been quoted- as
saying that if a person catches hold of a person and ancther kills him and

then it is found that he had caught hold of him for being killed, then both

A .
would be put to death: (Mu'atta:Imam Malik, Vol.II p.873 Kitabul Aqul -

.

Babul-Qisas filgatl). Tts version in Arabic reads as under:-

CHPNIPUUIEPUISIDJ S W S | Ry ¥ N | RS SO e S LI ot 1N Juéﬁ’
e oD B a, . el shy afeal o) et el

By Sl iy s ae e Y B e

P o _ - I | R IO |
i2. Maulana Salamat Ali in his translation to Kitabul Ikhtiyar

( ;ﬁ%ﬁb? known as Islaml, Fau]darl Qanun (w_._LU_ IJ;\.»,_."'*“(_!t f”“)m

has also stated on the authority of 'Al-Kafi that if a 'group of persons Kkills
a person, then the entire group involved in the murder would be put to

death in gisaé. (Article 560 p.194). The Arabic text is reproduced as under :-

'/ o Y, (—A.'::—\_‘-'»-J g Q_'_J,_.:E.Jl“L.:._J,IJ_.a.»;. ol . J_._a-|)
J ‘ 7 /

..L:L,.d....l J_'.'.;_, r-"'h‘:“."'"—)ljf—“‘.""QIJ c..UJJ__..: r..._&] *

uo_._jl_,.” L§.>
Y
3

i3, two words T fug ( 3=st 2y and
J i In Figh termmology, wo words Tawalu G s
N
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Tamalu" ( s'g.)Jll.: ) are very common to d_endié Such a situation. There is,

- «

howex;er', a bit difference between the Hanafis and rest of the Jurists in
determining the meaning of Tamalu:'( ﬁ’_]’l.; ). According to Jumhoor( e )
Tamalu' is like Tawafuq ( sl ) "to commit a crime jointly without having

‘prior agreement oxfgconspiracy,thatis to say they j'ust agree on the spot to

commit a crime jointly without prior planning and agreement. While according
to Maliki Jurists, Tamalu (Jlc ) means to commit a crime jointly by

several persons in furtherance of common intention and prior agreement.
{

According to them, 7each mémbe;' of the group shall bg liable to punishment
specified for lth'e commission of the crime regardless their direct
par'ticipation in the crime. Each of them would be cﬁnsidered as it was

done individually. 3

‘14. . In other words, according to Malikis, mere presence at the spot

of occurrence of crime with an intention of such commission is sufficient
i

to make a person liable to punishment for such crime irrespective of the
nature of his participation and assistance ( <l 22V¥ly  yLadl ). According

“to Hanafis, however, all fpagt_icipaff‘té( _,_..:l._... ) shall be punished: with a
!

punishment of Qisas in the case of murder ( s [ ) and the person, who

after agreement,merely assists at the place of occurrence he will,however:be awarde

-

Ta'zir punishment which may go to the extent of death punishment but only

as Ta'zir, not as Qisas. .

v

ds. According to Shafilis.and ﬂ_umbalis, all will be liable to the same

punishment proviaed they all intended to commit the said crime and

participate in the commission of the crime, even if other person: or persons

an_ -
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- engage themselves in some minof act like beating with a stick etc.However,
the preferred opinioh ;' — l) C?Jl' " of the Jumhoor of the Fugaha
(multitude majority,overwile}m'ing'c;f the Jurists) is rthat if seyeral pfersons
pgrticipated in killing a single pefson, all of them shall be liable to death
pﬁnishment. Theif opinion is, in fact, based on the decision of Haz‘rat Umar
vw:ho had_ e}%ecuted seven persons, in retaliation 6f killing a single person
and is reported to have said that "if all inhabitants of San'a ( *laio )
had par_ticipatled in c;-omm.itting the sai.d érime, I would have killed all of
them, és referred tol-abov'e-.

16. It is reported that there seems to be consensus of opinion
among the Companions ( ¢.L=-_.o ) of thg Holy P;'ophet ( 'J_.;, als oI L.,J..o),
that if sejé:rai pers.ons p_?mﬁit an a(;t of aggreésic;r; %gains.t a single person
1n furtheﬁince of_j'cé'm;_non ,jhﬁénfibn, all of rth.em would bé .lial:)le to punish—r
meﬁf. 1t is, hoxwe;wwrér,‘_‘_sta’_céd in AI—Muﬁélla ( G=Jl) by "Ima.m Ibn Hazam
g Zahiri .thét the Com'p.a'ni.ons of tﬁé Hol;} Pro_phet ( P ads, d-ﬁ‘ e )
caﬁnot be said to‘ be unanimous as Ma'az bin Jabal, a prominent companion
6f the Holy Propht_at ( ,J---, 4:-3-94-1:” e ) ris reported to have nof agreed
on the issue of joint lability ( rl)_:) vl )f:itﬂ Hazrat Umar gnd .Ha_zrat AN.
.Thi&a is so stated in Abu Zahra's book " g,il’_aJ‘, E.:‘)::Jl"éage 402 (ibid).
17 However,thé jurists are of the 6pinioh ;hat if the ooncépt of joint
liability is ignbred,then "Mischief in the land" (7 ) Y“} ;Ju)wi]l spread on
earth.The criminals will gon5pire to commit a crime jointly for the purpose of

availing acquittal of some of the participanits.Therefore,it is also in the interest of
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Penal Code, 186.0', including section 34, and had invited the opinionSof

keeping” peace: and harmony in the Society;if the acts committed with common
. ity ‘n i:“x:—‘; ) v N

intention be made punishable for all and each of them for committing such

- -
! x

crime. . ' . ' ) .
18, It appears that this Court in exercise of its suometo jurisdictioniurides
. - .

Article 203D(1) of the Constitutionhad iBsied ‘publicHotice : dated’.30+-8=198 7ivin

-

S.S.M.No.41-A of 1987 to examine some of the provisions of the Pakistan

lawyersh, jurists and ulama etc. A public notice appeared in the National -
Dailies of Pakistan, both Urdu and English,andﬂléicour.t's"taﬂed examination of

the said section 34 alongwith certain other provisions of the Pakistan Penal

-
P .

Code from 17th to 21st January, 1988‘at Islamabad and the matter was heard

~

on different dates at Karachi, Lahore and Quetta during 1989 and 1990,

-

‘but there appears to be no judgment written or pronounced in the said -

S.5.M.No.41-A of 1987, with the result that section 34 PPC_,:'»r;o‘w;under

Y
-

- vconsideration. ... also remained un-decided.

19, ‘ It may, however, be mentioned that in response to the earlier

publication of public notice in the Dailies of Pakistan, a number of

Scholars submitted their comments on the different provisions of law in a

general form. However, Professor Fazle Hadi Qasmi“;oﬁ:Pes‘hanén,madelﬁsobmnents

on certain. sections of the Pakistan Penal Code as asked for. About

section 34 his comments are reproduced as below:-

ﬁ? a.r_s.:"
-~ wees o L i

JUCATT  EVRY TS RPIP] DEPRILIN FE N L SE JSUPICISE S eIy PN

— ey

7
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o pie 55&"*'-.&"3) o et (e B 551 g 45""'—"')5 Jod oS
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5 desaplels 1bgo) il ousto 45 i ya e o ool yo |2 S( e | asl

L —wlolaadl Slas A e tvr alang aillS Bl gy edll w,

20. Section 34, as reproduced s‘ﬁpra‘, ‘only enacts a rule of
co-extensive culpability when offence is committed with common intention

by more than one accused. Meeting of more than one mind in doing an

aét"(intended""or“agreed;) S to an qffencg_ can be said to result in having
common intention in doing rit.Z.. -That creates .co=extensive. ..~ = - . ;.‘?’

criminal liability under this sectioq.Tﬁe principle which is embodied in

- e

section 34, is participation in some act with the common intention of

committing a crime. If one such participation among more than one person

-

is established section 34 is attracted. The Hon'ble Supreme Court of Pakistan

s

in Inam Bux vs. the St'ate‘(PLD 1983 SC 35) has thus.held that: ,r

"Section 34 of the Penal Code, 1860 is intended to meet a case
in which' it may be difficult t;o distinguish between the acts of
individual membe;s of a party who act in furtherance of the -
common intention of all. It does not create a distinct offence
but merely enunciates a principle of joint liability for acts done
in furtherahce of common intention animating the accused
leading to the doing of a criminal act in furtherance of such
intention, Clomm‘on ir.1tention usually consists of some or all of
the following acts; common ,mﬁtive, pfe—planned preparatién and
concert pursuant.of such plan, common i'ntenti'on,‘ however, may

develop even at the spur of ‘the moment or during the.commission

e

of the offence.*™. /7
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The principle enunciated is that if two or more persons
C _ intentionally do a thing joihtly the position is just the same

| as if reach of them had ‘dc;ne it individually by himself."
21. 5 | To _understénd and z;ppreciate the implications of sectipn 34 it
seems neoessary to also refer to. srections 35,37 a‘n:d 38 PPC. Section 34 deals
;vith the doing of separate ;acts-, similar or diverse, by several persons; if
all are done in furtherance of a common intention, each person is liabie
for the result of them all as if he had done them himself. Section 35 in-
'efij'_ect provides for a case wﬁere severai person_é ]'.oin _in an act which is
not per se crimir‘mhl,r but is criminal o_nl;lr if it is done. with'é criminal
knowledge or intention; in suph a case each :of thosg persons who joins in
‘the act with that pa_rticu.llalf knowledge or intentioﬁ will be liable for the
.whple act as if _it were done bY‘hiH? aione with that knowlédg‘e or intentic{n,
aﬁd- those who join in the act but-‘have no such kno;mledge or jn’tention
wili not be liable at all. ?ecticfn 37, iﬁ effect', prdvig?s for a éaSé_ where
several 'perSOns co-c‘)pera.te”in the commission of an offence by doing ‘
.separate acts at different '.ci.mes or places, whli-ch acts, b'y reason of
intervening intervals of timé, may ﬁot be regérded as one act or which
may ﬁot be ‘necessarilly committed with a common intention. Secfion 38
prdvides that if several persons are e‘ﬁgaged or concerped. in the -
commission of a crlmmal act, .hé{ring been sét in motion ;y different
intentibns, they may be guiity of different offences.by means of. that act.
L

This section which is the converse of section 34, provides for different

punishments for different offences where several persons are concerned

M
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in the commis.sion of a criminal act, -whet_her such persons are ‘actuat_ed by
the one intention or the other. The basie principle which runs thrc;ﬁgh allb
these sections is that an eptire act is td be attributed to a person who
may have-perfqrmed 'onlj; a fractional part of it. Sections 35,37 and ‘3'8‘ begin
'by acgepting this_ Proposition, as“ axiqmatic, and ea;:h of them then goes on

+ to'lay down a rule by which the criminal liabiliity of the doer. of a
fractional part (whq is to be taken as the doer of the entire act), is to be

o Jadjudged in different situations of mens rea. -‘The axiom ifself is laid dc;wn

in section 34 in which emphasis is on the act. What has to be carefully
noted is that in section 35 and in séction 37 and in section 38 this axiom

. that the doer of the fx_'éctional act is the doer qf the entire act is taken up
as the basis of a further rule. Without the axiom these éegtions lwould not
work, for it is the foundation on’ which they all stand. Reference may be

made to Sultan v. Emperor, (AIR 1931 Lah.749(750) .and Ibra Akanda v.

E.mperor (AIR 1944 Cal.339(358):45 Cr.L.J 771).

22, o Mr.Iftikhar Hussain Chaudhary, learned counsel for the
Federal Government submitted that the principle of collective re.sponsibility'
is well established in history. The Holy Qur'an mentions extinctiqn of t'he
tribes of "Ad and Thamud. These people had abandoned the worship of true
god ana lapéed into incorrigible idolatry. To A'Kd, Hazrat Hﬁd was sent but
they did not belie.ve him and t-he 'tripe was obliterated fr§m the face of tlhe
learth by a hot and suffocating wind that blew for seven nights and eight

days without intermission and was accompanied by a terrible earth quake.

A



R
f ..Shari'@&,Petit'ion No.4/K of 1992 ~15-

The idolatrous tribe of Thamud was bestowed with. the presence of Hazrat Sali
t ‘ but the uﬁbelieveré pereisted in ;cheir incorfigi‘ple_ impiety a;ld a violent
storm overtook them and _they were found pi’ostrate Von their breats in their

abodes. Thus, groups, tribes, people or nations were given punishment for

.their collective wrong: doings aed fnales,females and children were treated alil
23. The above instances, as qﬁoted by the learned Standing'Counsel
fep the Federatioe, 'seem to 5e out of context as they relate to the law of
creation/exti—nction ( g’}lﬁ) ]Q;‘)f;{". ywhereas we are at tfle moment concernec
with the legislation ( g‘i/f;:”[jj};" )és, to the law of crime and puniehment.'
24, _l It may fh'us‘ be stated that ae individual iniroived in a crimieal
act may.“not 'b.e sufficiently ‘motivated to exeetite his:'criminraI design but aidec
-abetfed,‘and encm_zraged‘ by the presence and partieipation of others may

. provide him the sufficient tools to complete the offence. The culpability of

" all the accused in: such cases is co-extensive and embraces the. principal actc

- and his accessories to the act. All the participants _with common intention

deserve like‘ t’reatment‘to be meted out to them in law.
25..  We are, therefore, of the considered view that the above section
34 PPC, does not offend any injunction of Islam, laid down in the“Holy‘
. | : ‘- a
! _ B
Qur'an and .Sennah of the Holy Plrophet ( (/"j}{f" d,_/ { U{ﬂ ).

2 - The petition,is, therefore dlsmlssed being without merit.

(W) '”;1957/(]) m{«;ﬁl}ﬂv‘l

Chief Justice b NIRRLE PR

ﬂf’ﬁa”w el /l:. Za/wxzi

e Islamabad, T
ABDUL RAHMAN [**#*

(Dr. F1c_1a I uh_ammad Khan) (Abaig‘@h Khan)
Judge Judge
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