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IN THE FEDERAL SHARIAT COURT w2 C
{(Original Jurisdiction) o

(SN

Mr. Justice Dr. Tanzil-ur-Rahman, Chief Justice.
Mr. Justice Ibadat Yar Khan '

Mr. Justice Dr. Fida Muhammad Khan

Mr. Justice Abaid Ullah Khan

Fl

' SHARTAT Petition No.5/I OF 1990

Mufti Iftikharuddin, =~ === ' Petitioner
Village & Post Office, ' ’

Teri, Teshil Banda Daud

Shah, District Karak.

VERSUS

Federal Government . —_— ~ Respondent

S.S.M.. NO.5/90

The Evaéuéé Trust Propéfties (Management and

o i Disposal) Act, 1975 (Act No.XIII of 1975).

For the petitioner . —"" Nemo.

Fof-the Federal - - . 'Mr. Iftikhar Hussain Chaudhry; )

Government : 'f: : o and Hafiz S.A. Rahman, Advocates.
‘ & R . v

For the Evacuee . - Ch. Fazal-i-Hussain,

Trust Property - ' Senior Legal Adviser.

Board. ’ '

Date of hearing - L m— 25-3-1991 & 11-6-1991.

Date of decision — , 16—9—1991.
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IBAPAT YA# KHAN, J.-This Shariaf Petition was filed by
Mufit Iftikharuddin o; 15—3f19?0: It was ﬁresgnted inlCourt for
preliminary hearing on 8th Apfil, 1990 and although the petitioner
was calleq abgent, the petition was admitted to'regular heafing
with the fol}owing observationé:-

"“The ﬁetitioner'is not present. We have hééfd Hafiz
.S'A' Rahpaﬁ, who appe;red on behalf of the Evacuee
Trust Prdpe;fy Board andlfind that the bbjection in
feépeét of sections 8, 10 and 14 is prima—facie Qalid.-
We also took Suo-Moto notice of section 9. Let a notice

isspe'to the Federal Govermment under Article 203D(1A)

. of the Constitution. A public notice shall also issue."

A public notice was issued and a notice was alsc issued to the

' Federal Government under Article 203-D of the Constitution.

2. At the time of final hearing of this petitio;-on
16—6-1991 theipetit;oﬁér remained absent but the Board was
rgpreseuted by Hafiz S.A. Rahman ;nd Mr. Fazal Huséain; Advocatés;
3. The petitioner has actually challenged sections 8, 10;
14.and 21 buf tﬁe focal p;iﬁt in the case is'conferment.;f
uqbridled and arbitrary poﬁers on an individual and éompletg

and total ousteflof Courts from providiug any relief to any
aggriéved party who_may be hit byéndsﬁffer at the hands of

this individual.

4. . Sec?&ons 8,_14 and 21 ére as f?ilows;f

Seéti&n\S;f(l) If a question arises whether an evacuee
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property is attached to a charitable, religious

or educational trust or institutiom or not, it
shall be decided, by the Chairman whose decision
shall be final and shall not:be called. in question

in any court.

{(2) If the decision of the Chairman under
sub-section (1) is that an evacuee property is
evacuee trust property, he shall, by notification
in the official Gazette, declare suéh property to

be evacuee trust property.

(3) If a property is declared to be evacuee trust
property under sub-section (2), the Chairman may
pass an order cancelling thé allotment or alienmation,
as the case may be, take possession and .assume

administrative control, management and maintenance

_ thereof:

‘Provided that no declaration under sub—séction
(2) order under sub-section (3) shall be made or
passed in'respéct of any_ﬁroperty without giving
the persons having interest in that property a

reasonable opportunify of being heard.

Section 14. Save as otherwise provided in this Act, no civil

court shall have jurisdiétidn in reépect of any.
matter which the Federal Government or an officer
appointed under this Act is empowered under this

Act to determine, and no injunction, process or order

 shall be granted or issued By any court or other

authority in respect of any action taken or to be

" taken in exercise of any power conferred by or under

this Act.

Section 21.-(1) The Federal Government or any person

authorised by it, the Chairman and every officer
appointed under this Act shall, for the purposes of
making any enquiry or heafing'ani appeal or revision
under this Act, have tﬁe éame pdwers as are vested in
a civil cdur; under the Code of Civil Procedure, 1908
when trying a suit in respect of the following

matters, namely:-

(a) summoning and enforcing the attendance of

any person and examining him on oath;

(b) requiring the discovery and production of any
documents;
(¢) requisitioning any public record from any

court or office; -

(d) dissuing gommissionsrfor examination of

- witnesses;
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(e) aﬁpointing guadians or next friends of

persons who are minors or unsound mind;

(£} adding legal rebreentative of deceased

applicants or claimants, as parties;
{(g) restoration of cases dismissed for default;

{(h) substituting the names of the rightful

claimants;
(i) consolidation of cases;

(i) any other matter which ﬁay be prescribed by

rules under this Act.

(2) The Chairman and every officer appointed
under this Act shall be deemed to be 5 coﬁrt for
the pruposesof sections 480 and 482 of the Codé of
Criminal Procedure, 1898 and any proceedings béfore
the Chairman or any such oﬁficér shall be deemed to be
aujudicial proceeding within the meaning of‘sections 
193 and 228 of the Pakistan Penal Code and for the
purposes of sections 196, 199 and 200 thereof."

5. The objections may be élaborated thus:f

(1) That no one should be a judge in his own cause;

(ii) That whenever a right is conferred on any authority
whether judicial or quasi-judicial, atleast one right

of appeal should be provided against the order-of that
authority;

(iii) That.in no case doors of the Courts should be closed

by bagring Fhe jurisdiction.of Courts.
6. - These tequirements go to the root of any jﬁdfcial yr
ﬁgasi—judicial proceedings in any system and have been completely
ignored in Fhe present case.
.7, - The Chairm@n of the Board, who sits at the appgx of the |
triapgle in the éet up of the Bodrd, hag been inveéfé& with
arbitrary and éxtensive bowers and no r%éﬁﬁ df_gppeal is pfovided

'égainst'his decision. We have read the whole Act and examined it

from cover to cover and noticed that not'bnly:the orders passed

Coa
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by the Chéirman'have been grénted_complete-immunity, but good care

has been taken to proﬁide them sanctity by barring the juriédiction

of £he Court.

8.. " The Chairma# is not. only adm%nistrative qnd executiﬁé
headroflthe_Boérd but has beeﬁ'further invegted with purely
ﬁudigial powers. On:Fhe-admiﬁistrative side he is the head of the

Boar&‘with v?st-powers described iﬁ section 4 of thé Act. On the‘
judicial side he is the Original .and Appellatélevisional "Court""
exefciéing unlimited juris&igtioq.‘ﬂis péﬁgrs undef'sectiop 4 of the
Act inclqde "to supervise and contral all evacuee trust propérty;

to ﬁaintai@'and e#en,disposg of evacuee trust porperfy;,to buy new
ﬁroperties by.utilising surplus income or by‘taking loan after
obtaining apbroval of the Government; to mergage_or lease any
evacueetrust property with the prior appro§a1 of the_Féderal

Covernment; to extimguish a trust or to wind up an institution which

in his épinion the object of which has wholly or par.tly ceased to
exist; to order sealing of any-evacuee trust property in an
appropriate case pending-payment of the Board's dues;’tolﬁndértake
developmeﬁt programmes fdr increasing the productivity of
agricultural land forming part of the Trust Pool and for eﬂhancing
the commercial value of an evacuee trustrpropérty; to invest money
for social welfarg of charitable purpose; to set up any industrial
qf commercial undertaking; to exe;cise éffidial administrative

control over offices attached to or under it; to appoint such staff-
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on such terms and conditions as may be approved by the Federal
Government; to prepare a scheme or schemes for promoting the

objects-of the Act."”

9. . With the powers stated above and with the involvement and

dedication which an individual in this position is expected to employ
in perfgrmance of these duties how can it be expected that tﬁis single
individual would be able to keep his balance in disposing of disputes
between- the third bartiés'and:the,Boérd. Can such an individuél be

expééfed to have a detached view while scrutinising highly sensitive

"and disputed questions of law and fact. May bé fhat this individual

is a  super man .and he can control and contain his zeal but that is R

--not enough. Justice should not only be done, but appear to have been

done. Mere adjudication of adispute is not enough. The litigant

1.

should, while entering the cdurtfpremises,'have a feeling that his

t

case is being appraised by a person, who énjoys the title of "shadow )

-

of God on earth" and once the case is concluded both the parties
;hﬁu}d dﬁme out with a feeling that jus;iée has been doﬁe. In the
present case the véry f#ét.that the Chairman would sit on the
wéoléack and the adversafy in the docké is enough to shake and
shatter the confidence of theladﬁersary in his impartiality. Thé
Quranic ihjunction is clear on the poigt that whenever there is a
disfute between two partiesiahd they.fail to resolve it mutuallj,

they should refer the dispute for adjudication to the Qazi/Judge.
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10. Clothed with all the c¢ivil and criminal powérs this high

rd

‘functinary haé beé? authorised to pléyfdua? rolg of a party as well
as of a Judgé. Whether phe property is an Evacuee Trust Property or
not is a complex quetion; Its dete;miﬁatipn woud depénd-on careful
igterpretétion of Trust Deeds qnd-other'dotumeﬁts of title and the
law applicable to these trapsactiqns.
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The above incidenct would show that. even a powerful and "Adil"
Caliph, like Hazrat Umar, did not force his decision on Hazrat Abbas
but himself sugggsfed that the dispute should be adjudicated by a

third party. It may be mentioned here that Hazrat Kab was a highly

respected and elderly gentleman enjoying the title of'ﬂyg&L%J‘QE“' ",
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‘and a competent Court has decreed the claim, the claim must be

cancelling an'allotment or anulling the transfer of the property
acquired through purghagelor otherwisé, thus depriving people of
their vested rights acquried through‘prdper'sale transaction or
even by allotment in their favéur passed by the competent authority
;nder laws of land. Theréfcauﬂ?othng be more offepsive to the
cdncept of cléan justicé than fo'confer‘sﬁch povers on an
iudividual-and'Fhen_grantipg immunity to such orders.Not only that

ﬁhé‘aggrieved party has no right of appeal against this order even

‘_remﬂdy by way-of_a suit has been taken away from him (séction 21).

The normal courts have been barred from grnting any ‘injunctions
. _ A .

or issuing any process or to examine the validity of the order

when a rightful owner with secure title fully protected either

by an instrument of sale or an allotment order in his favour is

being hounded out by the Chowkidars of the Chairman.

-12. Section 9 has also been noticed as un-Islamic in the suo-moto .

3

notice. The section is in the following terms:-—

"No evacuee trust property shall be liable to be
'procéeded agéins; for any claim in any manner
whatsoever in execution of any decree or order or by any

othernpfocess of court or other ::luthor]'.t:y..'i
13. If the owner of the property had incurred any liability
satisfied by execution of the decree. To defeat the claim and

nullify the decree against the real owner of the ‘property would be’

v

_ tothing else but usurpation of rights ofifhe;décfeé,holder.‘

7
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'1‘4.“ I 15 difficult to imagi_ne'ﬁow decrees of. ,cr.editors c:’u} ‘\
ﬁe defeated and tﬁeir e#ecution rendered nul and vqid.'Sgrely the

, B property gprs;d:to the execution of a decreé néither belongs to
the Government n.or\to the Bpard,flf a compeFent court has, afterr
ekamiqing the cléim‘of theplaintiff, pagsed a dégree, the decree
must be ﬁonouted ag& exgcuted.,Sectiop 9 ‘takes aﬁay thg powers
from coﬁ;t and on tbe'face of ifi it cannptrbefsustaingd.

15. . Seqtions‘B, 14,121 aﬁé'? have beeqldiscuéégdlqbqvé.

Section 10 has aléo been challénged;,ﬁhich is in the following .

terms:—
L “10.4(1)-Anfimmov3b1e evacuee trust property,—
(a) if situated iﬁ a rural -area and utilised bona fide
undEr'aﬁy Act prior to .June, 1964, for~ai10tment
A against the satisfaction of verified claims; and

(b) if situated in ad urban area and utilised bona fide
- under any Act for transfer against the satisfaction
of verified claims in respect of whch Permanent

‘Transfer Deeds were issued prior to Jume, 1968,

shalllbe dgémed to have béen validly traﬁsferred by sale to

the Chief Settlement Commissioner, and the salekproéeeds
. thereof shall be fe—imbursed to the Board and shall form

part of the Trust Pool.
(2) If a question arises whether a transaction referred

e
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to in sub-section (1) is boma fide or mot, it shall be"

Yo ' ‘ decided by the Chairman whose decision shall be final

and shall not be called in question in any Court.

(3) If it is decided that a transaction referred to in
sub—section (1)'is not bona fide, the Chairman may pass an
order cancelling the allotment or transfer of such

prope;tj:

Provided that no decision under sub-section (2) or
order under'sub—séction'(3) shall be taken or passed in
respect of any property without giving the person affected
a reasonable opportunity fo being heard.”

16n VIlThe objection raised égéinst_tyis section is that transfers

" have been discriminated. The dead\lin? fo? transfers ‘in rqral éreas
is June, 1964,and for urbén area is‘June, 1968.‘What is the wisdom
beﬁind it is not_gléar. Nor Haﬁiz;Si Ac Rahﬁan,'ﬁho ;epresented

_ the'BOarq trie&;to'explgin whyﬁthis distiﬁctibp-betwgen ru?al and_‘
urban areés h&s seen made. Andtﬁer poinF, which'is.agitating oqf mind.
after reading section 10, is thatrthe Ordinance XVI of 1974 for the'
Coqtrol and Management was passed sometimes in 1974, which'hgs been
repealed by section 33'of Act X;II of 1975. The impact of-sgction
IOVsegms to be that ihe1vested fights of the bartiES are usurped
with'retrospectiveleffect. In ;éher words the tfansactionsientered
ipto and t?ansfers concluded in favoﬁrlaf vanéees or transferees
before coming-info force of Fhe Act d.e. lst July, 1974, are being
unila?prly thrownAawaj‘and cancelled. This cannot be coﬁntenanced

and
by Sharia. Concluded contracts and transfetLrights acquired under

~ them cannot be defeated, as is attempted to be done in section 10 of

the Act. The objection that it is repughant tq_the'qonéept of |
Islamic Juétice must be sustained. .

- . -
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1"‘" : ' | 17- The upsho.tolf‘ the discussion is that sections
8, 9, iO, 14 .and 21 are répugnan; toathe Qurén and Sumnah .
and cannot Pe retgined. Thezrﬁould cease to have effect

from 30th Deceiibex, 1991.

Do

(DR. TANZIL-UR-RAHMAN) - (DR. FIDA MUEAMMAD KHAN)

Chief Justice ‘ S Judge

£

: (ABAID. ULLAH KHAN)
(’U\.u‘j/é\ ﬂeﬁﬁw(_@ ‘ Judge
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Fit for reporting.-

oo

(Ibadat Yar Khan)

//;// Judge
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