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DR. FIDA MUHAMMAD KHAN, Judge- By this

i
}
i

v
1

Judgment, we propose to dispose of Shariat Petition, bearing No. 05/I of

2011, whereby petitioner Khawar Igbal ‘has challenged section 8 of the
Muslim Family Laws Ordinance 1961, which authorizes a wife to exercise
right of divorce to her husband, as has been provided thereunder in Column

No.18 of the Nikahnama. The impugned section reads as under:-

“8.  Dissolution of marriage otherwise than by Talagq.--

Where the right to divorce has been duly delegated to the wife
and she wishes to exercise that right, or where any of the
parties to a marriage wishes to dissolve the marriage otherwise

than by talag, the' provisions of section 7 shall mutatis

mutandis and so far as applicable, apply”.

i ‘
Though the petitioner has inter-alia discussed his personal case of “Talag-

e-Tafveez” duly delegated by him to his wife, in Nikah Nama, at the time

It
1

of their Nikah which was duly éxercised by his ex-wife Nadia and which

was subsequently confirmed, as required under section 7 of the Ordinance,

-
s

‘and thereafter challenged By him in Writ Petition before High Court. After

] its dismissal by Hon’ble High Court, however, he again challenged it

# before Hon’ble Supreme#Court through CPLA but the same was also
I .
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declined. After exhausting the said remedies, the petitioner has challenged
the relevant section of law through this petition. Relevant portions of his

| J
petition are reproduced hereunder:-

b

“ In fact, the section 8 of the Muslim Family Laws Ordinance,
1961, has neither described about the mode of exercising of
delegated power of Talaq from husband to his wife i.e. wife
pronounce Talaq to husband or repudiate herself from the
. matrimonial tie nor briefs any kinds thereof Talag-e-Tafweez
except referring to the provisions of Section 7 as mutatis
mutandis to exlﬁlain that after pronouncing ‘Talaq’, a notice to
Chairman to be given in writing. The aforesaid both

provisions are reproduce hereunder for ready reference as:

“7) Talaq: .....(1) Any man who wishes to divorce his
wife shall, as soon as may be after the pronouncement
of Talaq in any form, whatsoever, give the Chairman
notice in writiﬂ'g of his having done so, and shall supply

a copy thereof to the wife.”

As far as the Column No.18 of the Nikah Nama is
concemed, it based q'n the Section 8 of Muslim Family Law
Ordinance, 1961, whi"lch is also silent about any kind of Talag-
e-Tafweez from man to his woman. The public in general with
lacks of Islamic knowledge and by bonafide mistake
improperly adopting: or wrongly exercising the delegated
power of talaq which is against the spirit of law of Shariah

(Muslim Personal La\'r'v).

~ The provision of Section 8 of the Muslim Family Law
Ordinance, 1961 has not followed the prjfr’lciple of Quranic
verses and it requires to be interpreted in accordance with the

principle of Shariah and requires to be amended through
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i
proper legislation after declarihg it repugnant in Shariah.

The Column No.18 of the Nikahnama under Section 8
of Muslim Family Law Ordinance, 1961 misled, misused,
misinterpreted and .:misguided the common people. The
consequences and worst impact for wrongly exercising or
mishandling of the delegated power of Talaq from the man to
his wife has generated the social evil and unwanted moral
aptitude as well ‘as promote the heinous crime of
Zina/Adultery in our society. (Because, woman while
remaining in matrimonial tie with her husband; contract
another marriage with another man). Wrong interpretation and
badly implemgntatio'h of the provision of Section 8 of the
Muslim Family La\i; Ordinance, 1961, as well as incorrect
certification from the legal Institutions disturbed the Islamic
society and create cohfusions in the minds of general public. It
is also to say that the chairman of Arbitration Council mostly
certifying/confirming like these kinds of Talaq without
referring  the ﬁlatters to  Family Courts for
determining/declariné the validation of ‘Talaq’ according to

Islamic Injunctions and Muslim Personal law.

That, in view of these circumstances, the following
legal and Islamic questions of general public importance arise
for determination in the light of Quran and' Sunnah and

principle of Shariah as:

a) Whether the right of divorce/pronouncement of
Talaq vests with the husband or wife under the
Injunctions of Islam?

b) Whether according to Shariah a wife can
pronounce Talag to/upon her husband by
exercising her right of delegated power of Talaq?

¢) Whethér no formal mode for exercise of right of

delegated power of Talaq is prescribed in the
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d)

f)

g)

h)

5

provisions of Section 7 and 8 of Muslim Family
Law Ordinance, 1961 except the requirement that
a notice %11 writing must be given to the Chairman
Arbitration Council about exercise of that right is
not against the principles of Shariah?

Whether the provision of Section 8 of Muslim
Family }Ordinance, 1961 is repugnant to
injunctions of Islam?

Whether‘the English word “Divorce” is suitable
or subsfituted word or having parallel/same
meaning and concept of Arabic & Quranic word
“Talaq” 1n a Muslim society?

Whether i: the Column No.18  of Nikah-Nama
under Section &8 of Muslim Family Law
Ordinanqé, 1961 is in violation of the Islamic
Injunctiogl?

Whether under the principle of Islamic

Jurisprudence/Shariah,  the effecting  of

DiVorce/Talaq upon a women by improperly
adopting or wrongly exercising the delegated
power of ,Talaq is Void (Batil) and she remains in
the matrimonial tie with her husband?

Whether * the woman who contract second
marriage after obtaining a “Confirmation
Certificate of Talaq” under Section 7 of the
Muslim Family Law Ordinance, 1961 from the

Chairman Arbitration Council by irregularly

| exercising or wrongly adopting the delegated

power of Talaq under Shariah does not falls in
criminal case of Hudood (Zina) for solemnizing

“Nikah upon a Nikah”?

2. The 'petitioner has relicd on the following:-
Ve e

rm‘
4

1. Verse No.1 O‘",jf Surah Al-Talaq (1L.XV)
2. Verse No. 228 of Syrah'%‘liﬁéﬁgah (1)

k gl
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Versue No. 34 of Surah Al-Nisa (IV)

Verse No.28 & 29 of Surah Al-Ahzab (XXXIII)

Page 675 Part IV Kitabul Figh by Abdul Rehman Al-Jazeri

Pages 455-456 Chapter XIII Section IV Muhammadan Law

by Syed Ameer Ali

7. Para No. 1637 page 255 and Para 1646 Page-258 Volume
HI Muhammadan Law by Molvi Muhammad Yusoof Khan
Bahadur published by the publishers Allahabad (India)

A

8. Chapter Il Fatawa Hindia Book Al-Talaq
9. Part II of Fatawa Alamgiri.

The petitioner has prayed that section 8 of Muslim Family Laws
Ordinance, 1961, and Column No:18 of Nikahnama provided thereunder be

declared as repugnant to the Injunctions of Islam.

1
)

3. ~ We have heard learned counsel for the petitioner and learned
Standing Counsel for Federal Government. Dr. M. Aslam Khaki and Dr.
Muhammad Tufail who were in the Court room in another case, also

assisted the Court.

4. Learned counsel for the petitioner, relying on some verses of
Surah Al-Ahzab, Sura Al-Talaq And Surah Al-Bagrah, contended that the
impugned section is against the Injunctions of Islam. Learned Standing

Counsel for Federal Government submitted that being a Procedural Law

the instant petition is not mainitfainable. Learned counsel on behalf of

{E;
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Government of Punjab, placing reIiancé on PLD 1994 Supreme Court 607,
also submitted that the petition was not maintainable. Dr. M.Aslam Khaki

placing reliance on a Hadith, opp_(’)sed the petition. Dr. Muhammad Tufail
. g

i

also submitted lthat although tﬁere was some ambiguity regarding the
procedure of pronouncement of ”l;alaq according to Column No.18, it has
been unanimously held, by renovi;med Muslim Jurists, belonging to Sunni
Schools of thought, that the right of divorce can be delegated to a wife by

her husband any time.

i

3. ~ We have thorough pérused the Ayaat and Ahadith relied upon
by the parties and have given our anxious consideration to the points raised

in the petition.

6. Before discussing the impugned section, it would be

appropriate to mention that prior to enactment of the Muslim Family Law

Ordinance 1961, the Government of Pakistan had established a
I

Commission on Marriage and family Law. The report of that commission

was notified on 11" June 1956 through Gazette notification.

7. Regarding Talag-e-Tafveez, it was recommended therein that:
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“The right of pronouncement of divorce by the wife granted to
her by‘ the husband in the marriage contract or after the
marriage at any time is technically called Tafveez and is
accepted as lawful by all Muslim jurists. Tafveez may be
granted and exe_rciseq by the wife on certain conditions, but if
no conditions are m?ntioned it is taken as an unconditional
right. If the husband at the time of marriage or at any time
during the married life has said to his wife that you can

divorce yourself whenever you like, this right of the wife

becomes absolute for'"the whole of her life.”

Except one member of the said ¢0mmission, Maulana Ihthesham-ul-Haq,
who wrote a dissenting note on ‘the report of the Commission, all other
. * I‘ » . - .

Members were unanimous in their views in this respect. Maulana

Ihtesham-ul-Haq declared the déiegation of power of Talaq to a wife, as

“unnatural” and “incompatible with human nature”. However, he did not

i

specifically refer to any particular Verse or Hadith to show how, after

i
i

delegation of power to a wife by her husband to divorce herself, she could

not exercise this right. It was in the light of this report that the impugned

'law, Muslim Family Law Ordin;!ance, 1961, was enacted and enforced. In

Nikah Nama, there is a specific provision or box to highlight whether the

i

husband has delegated power of Talaq to his wife or not. Except scholars

belonging to Figh Jaferia, all other Muslim jurists of various schools of

thought are unanimous on its permissibility, though with slight variation in

. 1its procedure.
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8. 3 In fact, Talaq z;l—tafwid serves as a check on a man who may
be cruel to his wife, who may not maintain her in the appropriate manner,
|oﬁe who neglects his children/jwife, or, one who is missing and his
whereabouts completely unknown or is away for very long periods of time
without providing his wife with the finances required for her maintenance -
but still does not agree to give his wife the right to khul’a (separation) or
refuse to divorce her at ﬁny cost. Under the Dissolution of Muslim

i

Marriage Act 1939, twelve grouri:lds have been provided and the wife has
? N |

been given a right to approach a Court of competent jurisdiction on any one
of the grounds to get her marriagé dissolved or get release from the marital
bond, in unavloidable cirgumsté'mces of her strong aversion or other
compelling reasons that make it impossible for her to live within the
bounds prescribed by Injunctions of Islam.

0. As stated above, U}ema of this subcontinent have, by and
large, accepted the legality of Talaq Tafweéz.We find references in Fataw-
I—Alamgeri,Fatawa-i-Sirjia,Fatawa—i—Qazi khan, Hidaya and other books of
various schools of thought .In the following lines,the views of Maulana
Khalid Saif,the auﬁhor of “Qamoos-ul- Fagh” and Maulana Ashraf Ali
Thanvithe author of “Heela Najiza” regarding “Talaq Tafweez” are

reproduced in verbatim. |
| 1
l! I
Maulana Khalid Saif writes that:
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A Prominent religious scholar,Maulana Ashraf Ali Thanawi has also
discussed talag Tafweez in his book,Hila Najiza.He writes that:
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10. The jurists and commentators have mainly based the legality

of Talaq Tafweez on the following Quranic verse and Hadith:

i
|

R AT G s LA § gl (8 A ) Bl g U8 () G

C W G SRR
R il e T alll fla 8 ,al Al Madign g 4l o0 oAl oy

.

“0O Prophet, say to your wives, "If you seek the world and its
adornments, come, 1 shall giv%%zou of these and send you off in a good
way. But if you seek Allah and His Messenger and the abode of the
Hereafter, you should rest assured that Allah has prepared a great reward

for those of you who do good." (33: 28-29)”

¥ .
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“Reported by Hazrat Aisha (R.A) that the Holy Prophet (peace be upon
him) gave us an option, we preferred Allah and his Apostle over Worldly

Gain” (Sahih Bukhari and Sahih Muslim).

1. Needless to mention that Islam gives great importance to
1 '

i

i

kllarmonious matrimonial relations of both the spouses. Both have been
! .

authorized to strictly follow Injunctions of Islam for this purpose.
However, in case it is absolutely unavoidable and the spouses feel

completely unable to live amicable life within the bounds prescribed by

i
"

fslam, both can sever the ties in a legally approved manner. Under Islamic
law, power to give divorce, though belongs to husband, but he could
delegate this power to his wife or to third person also, either absolutely or

conditionally and either for a particular period or permanently. Section 8 of

Muslim Family Laws Ordinance, 1961 has specifically provided this kind

of Talaq, known as ‘Talaq-i-Fafweez’. Person to whom such power is so

r

delegated, could then pronounce it accordingly.

1

n
I

i2. The Holy Quran and Sunnah have given detailed injunctions
i .

in this respect. Likewise the Muslim jurists have done excellent research in

®
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“Reported by Hazrat Aisha (R.A) that the Holy Prophet (peace be upon
him) gave us an option, we preferred Allah and his Apostle over Worldly

Gain” (Sahih Bukhari and Sahih Muslim).

11. Needless to mention that Islam gives great importance to

harmonious maltrimonial relations of both the spouses. Both have been
authorized to strictly follow Iﬁjunctiqns of Islam for this purpose.
However, 1n case it is absolutely unavoidable and the spouses feel
completely unable to live amicable life within the bounds prescribed by
Islam, both can sever the ties in a legal}y approved manner. Under Islamic
law, power to ‘give divorce, though belongs to husband, but he could
delegate this power to his wife or to third person also, either absolutely or
conditionally and eiﬁher for a particular period or permanently. Section 8 of
Muslim Family Laws Ordinance, 1961 has specifically provided this kind

of Talaq, known as ‘Talag-i-Fafweez’. Person to whom such power is so

delegated, could then pronounce it accordingly.

12. The Holy Quran and Sunnah have given detailed injunctions

in this respect. Likewise the Muslim jurists have done excellent research in
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this respect and have discussed’ and laid down detailed rules for this

purpose.

ii
B
13. According to Figh-e-Jaafaria, however, Talag-e-Tafweez is

not allowed. Such type of delegation of his power to his wife, in their view,

is not permissible. According té this Muslim school of thought which

~ equally holds an authentic Juristic opinion, the divorce becomes effective

only when it is uttered by a husiband in presence of witnesses by using

specific “Seeghas”. This view has been specifically elaborated by the

£

author of Al-Fagh al Mazahibil Kha_msa, Muhammad Jawad Mughnia - a

Lebanese scholar.

14. We may also mentirf)n'that this Court is vested with powers

under Article 203B(c) of the Constitution to examine any law or provision
o

pf law. on the touchstone of Injunctions of Islam as contained in the Holy
Quran and Sunnah of the Holy Prophet (S.A.W). This Court is barred from

examining provisions of Constitution, procedural law and Muslim Personal
|
!!

Law. However; in a case reportéd as PLD 1994 SC p. 619, the Hon’ble
f ' _

Shariah Appellate Bench has held as follows:

!



Sh. Petition No.5/1 of 2011

15
“The interpretation 01: the expression “Muslim Personal Law”,
therefore, in a manner which reduces the effective role of
Federal Shariat Court contemplated under the Constitution, in
the process of Is]anjization of laws, in our view, will be
cdntrary to the necessary intendment. of the Constitution. We
are, therefore, inclin;ed to interpret the expression “Muslim
Personal Law” in a rl?lanner which would enlarge the scope of
scrutiny of all codified and statute laws not strictly falling
within the meaning of “Muslim Personal Law”. Keeping in
view the 'preceding; discussion, what then the expression
“Muslim Personal Law” really means in the context of
jurisdiction of Federz;ll Shariat Court under Arti(;le 203-D of
the Constitution. The expression “Mush:m Personal Law” used
in Article 203-B (c) ij the Constitution while defining “Law”
is not explained anywhere in the Constitution, Chapter 3-A
which contains Article 203-B(supra) wﬁs introduced in the
Conétitution on 23.05.1980. Almost immediately after that on
18.09.1980, by P.O. 14 of 19'80, the explanation to Article
227:(1) of the Constit:ution was added which we have already
reproduced earlier in our judgment. The effect of the
explanation added to Article 227(1) (supra) was not
considered in Mst. Farishta’s case by this Court, perhaps for
the reason that Mst. .‘Farishta’s case was decided on the basis
of language of Articies 203-A and B and Article 227 of the

Constitution, as they stood before substitution of present

Chapter 3-A in the Constitution and addition of explanation to
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Article 227 (1) (éﬁl;;'a). The fact that this Court did not

consider the effect of explanation added to Article 227(1)

(supra) in Mst. Farishta’s case is evident from the comparison

in juxtaposition of thg then Articles 203-A and B with Article

227 of the Constitution in the judgment at page 123/124 of the

report in that case.”

To us, it appéars that the Constitutional scheme of
Islamization of laws intended to keep the personal law of each
sect of Muslims outside the scope of scrutiny of Federal
Shariat Court under Article 203-D of the Constitution. The
expression “Muslim :[?’ersonal Law” used in Article 203-B(c),
therefore, in our Vie\?\'f means the personal law of each sect of
Muslims based on th¢ interpretation of Qur’an and Sunnah by
that sect. The expression “Muslim Personal Law” used in
Article 203-B(c) (supra), therefore, will be limited ‘in its
meaning only to that part of personal law of each sect of
Muslims which is baised on the interpretation of Holy Qur’an
and Sunnah of Holy Prophet( peace be upon him) by that sect.
Therefore, a law which a particular sect of the Muslims,
considers as its persoﬁal law based on its own interpretation of
Holy Qur’an and Suﬁnah is excluded from being scrutinized
by the Federal Shariat Court under Article 203-D of the
Constitution as it would fall within the meaning of “Muslim
Personal Law”. All (;ther codified or statute law which apply

" to the general body of Muslims will not be immuned from

scrutiny by the Federal Shariat Court in exercise of its power
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under Article ;03-f)E of the Constitution. Mere fact that a
codified law or a statute law applied to only Muslim
Population of lthe cmiimtry, in our view, would not place it in

the category of “Musllim Personal Law” envisaged by Article

203-B(c) of the Constitution.

The Federal Shariat Court refused to entertain the
petitions of the petitioner on the ground that the Zakat and
Ushr Ordinance being a codified law and applicable
exclusively to the Muslim population of the country, fell in the
category of “Muslim Personral Law” and, therefore, it was
outside the jurisdicti;;()n of Federal Shariat Court, to ekafnine
this statute under Aﬁicle 203-D of the Constitution. As we
have reached the con@lusion of that only by reasons of being a
codified or statute law and applicable exclusively to the
Muslim population (Zl;f the country, a law would not fall in the
category of “Muslim: Personal Law” unless it is also shown to
be the personal law of a particular sect of Muslims, based on
the interpretation of jHoly Quran and Sunnah by that sect. The

Ordinance was not outside the scope of scrutiny of Federal

Shariat Court under Article 203-D of the Constitution.

15. We feel that since ;the Muslim Schools of thought are not

unanimous in respect of Talag-e-Tafweez, as discussed in great detail in

| |
1t . i .
paras above, as such, the matter falls under the category of “Muslim

2

,Ep Personal Law” which is outside the purview of this Court as defined

&
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i
under Article 203B(c) of the Constitution, hence, the instant Shariat
Petition, in view of the dictum #aid down by the Honourable Shariat

Appellate Bench of Supreme Court of Pakistan, referred to in paras above,

is not maintainable and being misconceived is, therefore, dismissed in

limine.
: JU S:FICE DR. FIDA MUHAMMAD KHAN
i
9@ Q/O(.M///_
JUST, ZWAN ALI DODANI '

- h\.d,

JUSTICE MUHAMMAD JEHANGIR ARSHAD

M
JUSTICE SHEIKH AHMAD FAROOD

Islamabad the 24" April, 2013

UMAR DRAZ/
Fot for sopretmg -

fot
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