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Salahuddin Ahmed. Chairman. 

I have carefullY perused the erudite judgment 

.proposed to be delivered by my learned brother, Aftab Hussain, 

JUdge. I substantially agree with him and his conclusions. 

I should, however, like to make some observations. 

Keeping in mind the Injunctions of Islam which 

permits the heirs of the deceased to pardon 1i Qisas ' on 

payment of 'Deeyat', I am of the opinion that Section 

345(7) Cr. P.C. affects their right in as much as the 

right is denied. The Section, therefore, to this extent, 

is not merely procedural in character, and I am inclined to 

agree with the decision of the case of Gul Hassan reported 

in PLD 1980 Peshawar on this question.Left to itself, 

however, Section 345(7) may be procedural. 

This is, however, not much material for our 

present purpose. We Jo required to examine the-provisions of 

Section 302 etc. PPC- to see whether they are repugnant to 

the Injunctions of Islam, and if so, ;to what extent. There is 

no inhibition in considering this question. 

As to how and in what manner the decision of the 

Court will be implemented is for the law maker to determine. 

The views expressed by the Court excluding of course the 

decision of the Court are meant for the consideration and 

assistance of the law maker. 

As regards the nature of pardon permissible in the 

case of murder I am of the opinion that pardon of 'Qisas ' 

on payment of 'Deeyat only is permiszible..This is 

evident from 3.11 verse 178 quoted elsewhere. The majority 

of 'Ahadith ' quoted before ts also support this view. These 

Ahadis, which have already been mentioned, say that there 

are only two courses open to the heirs of the deceased : 

" Qisas " or "Deeyat ". These Ahadis are nearest to the 

Contd P2 



said verse of the Holy Qurant.which is the pertinent Injunction 

on the question of '  

In providing for punishment in respect of serious 

hurt when the court finds that, 'Qisas ' cannot be ordered, 

whipping should be prescribed. I say so because infliction of 

physical pain will no-Conly give some satisfaction to the 

aggrieved party, but is apt to act as a deterrent, which is the 

object and purpose of 'Qisas ' in Islamic Injunctions. 

While considering the question of punishment we 

should not be forgetful of the reality that we have a 

society consisting of muslims and non—muslims. It is, 

therefore, desirable that some punishments by way of 'Taazir 

should also be retained or incorporated as punishments. 

'Deeyat ' is a matter primarily between the 

aggrieved party and the offender. The court steps in to help them 

to finally arrive at a reasonable settlement. The Court must, 

therefore, be free to use its discretion in the light of the 

relevant circumstances 'prevailing at the time and the capacity 

of the offender to pay, The Court is obviously the trial court, 

and finally the appellate court. 

As regards Petitions 1 and 20 of 1979 Karachi as 

I have not had the benefit of hearing the parties concerned 

and the questions raised are of importance I refrain frok 

expressing any opinion at this stage. These two petitions are 

accordingly disposed of. 

I join with the learned Members of the Court, and 

express my appresiatbt of the invaluable assistance rendered to 

the ,Court by M. Khalid M.Ishaq, an eminent advocate of 

Pakistan. At the request of the Coudt Mr. Ishaq readily agreed 
2  
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to act as amicus curieclie are also thankful to Mr. Habib-ur-

Rahman Siddiqui Kandhalvi for his assistance to the Court . 

He not only took pains to submit his written opinion but also 

appeared before the COUrt and addressed us. Our thanks are also 

due to the Islamic Research Council, Islamabad, for furnishing 

us with their opinion on questions referred to them. The 

opinion is on record. We have also been ably assisted by 

the learned advocates appearing on behalf of the various 

petitions. It has been a pleasant surprise for me to find 

that the learned advocates have started familiarising 

themselves with the Islamic Injunctions, and considering the 

short time in which they have done so they have acquitted 

themselves admirably. It is equally creditable for them 

to accept with grade the change in their role, namely 

transition from the adversary to the role of a friend of the 

Court. 

ahuddin Ahmed) 
Chairman 



JUDGEMENT 

AGHA ALI HYDER,- MEMBER:- There are 9 Shariat 

Petitions; 7 of them call in question, the sentence 

prescribed for an offence under Section 302 of the 

Pakistan Penal Code, being repugnant to the Injunctions 

of Islam, as laid down in the Holy Quran and Sunnah. 

There is further.  a challenge to the provisions of 

Sections 109 & 111 PPC and Sections 345, 381, 401 to 

402-B and 544-A Cr.P.C. Ze iections 337 to 339 Cr.P.C. 
• 

and 114-8 & 133 of Evidence Act have .been challenged 

in the next petition and the provisions of Sections 
• 

325, 326, 329, 331, 333, 335& 338 of the Penal Code 
4 

in the last one.. The samflill be disposed of by this 

composite judgement.. 

A. preliminary objection was raised, about the 

competency of this Court to adjudicate on the provisions 

of Section 302 PPC, and Sections 345(7), 401 to 402(B) of 

the Code of Criminal Procedure, afresh, in view of the 

decision of the 4Shariat Bench of the Peshawar High Court 

in Shariat Petition No.7 of 1979 as reported in PLD 

1980 P.I I am of the opinion that the contention must 

prevail. 

The Federal Shariat Court was constituted by 

the Constitution (Admendment) Order, 1980, being 

President's Order No.1 of 1980, which was promulgated 

on the 27th of May 1980. The powers, jurisdiction and 

functions of this  Court are to be found in Article 203-B 

thereof, which reads as under: 

"203-D. Powers, jurisdiction and functions of 

the Court.-(1) The Court may, on the petition of a 

citizen of Pakiatan or the Federal Government or a - 

Provincial Government, examine and decide the question 

whether or not any law or provision of law is repugnant 

to the Injunctions of Islam, as laid down in the Holy 

Quran and the Sunnah of the Holy Prophet, hereinafter . 

referred to as the Injunctions of Islam. 
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(2) If the Court decides that any law or provision 

of law is repugnant to the Injunctions of Islam, it shall 
1/4 41/4  

set out in its decision -- 

the reasons for its holding that opinion; 
and 

the extent to which such law or provision 
is so repugnant; and specify the day on 
which the decision shall take effect. 

(3) If any law or provision of law is held by the 

Court to be repugnant to the Injunctions of Islam 

the President in the case of a law with 
respect to a matter in the Federal 
Legislative List or the Concurrent 
Legislative List, or the Governor in the 
case of a law with respect to a matter 
not enumerated in either of those Lists, 
shall take steps to amend the law so as 
to bring such law or provision into 
conformity with the Injunctions of Islam; 
and 

such law or provision shall, to the extent 
to which it is held to be so repugnant, 
cease to have effect on the day on which 
the decision of the Court takes effect. 

(4) A decision of the Court shall be expressed in 

terms of the opinion of the majority of its members and 

shall be published in the official Gazette". 

According to Clause (2) of Article 203-H of the 

said Order, "all proceedings under Clause (1) of Article 

203 of the Constitution that may be pending before any 

High Court, immediately before the commencement of this 

Chapter shall stand transferred to the Court, and shall 

be dealt with by the Court from the stage from which they 

are transferred". It is also to be seen that the appeals 

from this Court, as from the decision of the Shariat 

Benches of the High Court are to be p tefore the 

Appellate Shariat Bench of the Supreme Court. 

The powers, jurisdiction and functions of the 

Shariat Benches of the High Court were identical even in 

terms, to the powers of this Court. The Peshawar Bench 

had specified a date from which the order was to take 

effect and we are informed, that the Government of Pakistan 

had preferred an appeal against the said decision, which 

....p/3 
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is pending before the Supreme Court. No stay has so 

far been granted and looking to the object and the 

scheme of the law', it can not be conceived, that an 

offence of murder in the N.W.P.P., will be dealt with 

differently from the rest of the provinces. As a 

successor Court iii every sense of the word, though 

differently constituted, to my mind, we stand debarred 

from adjudicating the same issues once again. 

It has been held by the Peshawar Bench, that an 

offence of murder' can be condoned by pardon, or on 

payment of 'Diyat.', otherwise the 'convict was to face 

the penalty of death. The same Principle will be attracted 

in the cases of abettors under Sections 109 & 114 PPC. 

In support thereof, reliance is placed on two Ahadith 

'as to be found on page 740 Volume II of Mishkat-Al-

Masabih, as translated in English, by James Robson. 

"Ibne Umar reported the Prophet as saying, 
if a man seizes a man and another kills him, 
the man who killed him is to be killed and 
the one, who seized him is to be imprisoned. 
Daraqutni transmitted it". 

"Said bin Al-Musayyib told that Umar bin Al-
Ehattab killed five or seven people 'for one 
man whom they had killed treacherously. Umar 
saying 'If the people of San.--0 a1  had conspired 
against him, I would have killed them all'. 
Malik transmitted it, and Bukhari transmitted 
something similar on the authority of Ibnel 
Umar". 

The question of any compensation, as envisaged 

under Section 544..A of the Code of Criminal Procedure, 

whether the offender meets the Supreme penalty.under 

the Sharia Law, is pardoned, or pays 1 Diyat' does not 

arise, because it will be in excess of the penalty 

prescribed. 

The contentions raised against the provisions 

of Sections 337 to 339 Cr.P.C. and Sections 133 and 



134 of the Evidence Act were not pressed. •They are 

otherwise, devoid of merit, as any law relating to 

the procedure of any Court or Tribunal can not be 

assailed until the expiration of three years under the 

Scheme of the President's Order referred to above. 

9. As for the intentional bodily hurts as to be found 

in Sections like 325, 326 PPC, the punishment as pres-

cribed in the Holy Quran is Qisas, (eye for an eye, tooth 

for a tooth etc) pardon of the offender by the injured 

person, or the payment of 'Diyat'. There is no 104Fatli 

in unintentional hurts. However, in Sharia, Qisas.is 

limited to cues where the limb is cut from the very 

joint. The bone can neither be cut or injured therein. 

As a corollery there is no Qisas, in case of a fracture 

.
of a bone, for the cutting of the entire nose, or the 

tongue or a part of the lip. (The list given by me is 

not exhaustive). If the injured person, chooses to 

pardon the offender, or accepts !Diyatt, which is to be 

satisfactorily proved, there is no further question of 

any Tazir at all. This, as to be found in the latter 

part of ail 178 "is a concession from your Lord. After 

this whosoever exceeds the limits shall be in grave 

penalty". The text of the Quran is very clear. There 

are only three, situations envisaged and the Court can 

not interpose, and say this is not the end of the matter, 

and some additional punishment by way of a sentence of 

imprisonment or fine has still to be reckoned With. The 

quality of mercy is not strained, the payment of IDiyatl 

should provide the requisite satisfaction to the victim. 

After all, why should an accused agree, to appease the 

victim, if he is still kept guessing about his fate? 

....p/5 
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As a result, I will dismiss, S.P.No.20/79-

Karachi and S.P.N9.1/79-Karachi and allow the 

remaining petitions. The amendments to be made 

accordingly, in accordance with the laws of Sharia, 

as the Court's function is only to construe the law, 

and not to legislate. 

Before parting with 'the Judgement, I would 

like to express our indebtedness to Mr. Khalid Ishaq, 

for his very able assistance as an amicus curie, and 

at such a short notice indeed. 

Is14mAbads,..the nr.:4 
1980.1 

C1 /4A 
, ICE AGHA !TIMER JUST 

Member-I 



Per Aftab Hussain, Member 

This judgment will dispose of 9 Shariat 

Petitions bearing the following Nos:- 

S.P.No.13/79-Lahore 
S.P.No.69/79-Lahore 
S.P.No. 9/80-Lahore 

S.P.No. 2/79-Karachi 

5, S.P.No.12/79-Karachi 
6. S.P.No. 7/80-Karachi 

- 
7. S.P.No, 4/80-Karachi 

S.P.No. 1/79-Karachi 
S.P.No.20/79-Karachi 

The main point in the first 6 petitions is the 

repugnancy of section 302 PPC and sections 345 and 

381 Cr.P.C. with the holy Quran and Sunnah. In addition 

to this in S.P.No.12/79-Karachi the provisions of 

sections 109 and 111 PPC which deal with the sentence 

of an abettor are also challenged as being repugnant 

to the Shariat. There is also a challenge in , 

S.P.13/79-1(arachi to sections 401 to 402-B, 544-A Ct.P.0 

and 134 Evidence Act. 

In the last mentioned 2 petitions - S.P.No.1/79-

Karachi and S.P.No.20/79-Karachi, the provisions of 

sections 337, 338 and 339 Cr.P.0 are challenged along-  • 

with the provisions of sections 114-B and 133 Evidence 

Act. It is also urged in S.P.No.1/79-Karachi that a 

judgment of conviction based on the evidence of an 

approver or an un-reliable witness is no judgment in 

the eyes of law and in any case where there is 

difference of opinion regarding the criminality of an 

accused person between the judges the majority finding 

against the accused while the minority holditgin his 

favour the accused should be given the benefit of 

doubt. Lastly it is urged in that petition that if 
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a person merely abets a murder he cannot be punished 

with death as the punishment of Qisas can be wreaked 

from the actual murderer only. 

Petition No.4/80-Karachi challenge)  the 

provisions about sentence in sections 325, 326, 

329, 331, 333,'335 and 338, and non-compoundability 

of some of these offences. 

The contentions in these petitions, to be 

more specific, may be summarised as follows:- 

Section 302 provides for sentence of death 

or life imprisonmentfrand fine. The contention is 

that the sentence of fine and life imprisonment should 

be substituted by one of blood money (diyat) if the 

legal heirs of the deceased victim pardon the accused. 

Alternatively the offence of murder should 

be made compoundable under section 345 Cr.P.C. read 

with its Schedule 

3. The punishment of imprisonment and/or fine 

4or other offences of body viz, sections 325, 326, 329, 
4  

331, 333, 335 and 338 should be replaced by the 

punishment of retaliation (Qasas) or in case of pardon 

by the accused of compensation (1rsh) for the injury 

caused to the victim and all these offences should 

be made compoundable in the Second Schedule of the 

Code of Criminal Procedure read with its section 

345 (S.P.No.4/80-Karachi). 

No person other than the actual killer, des-

pite being an abettor, can be subjected to the punish-

ment of retaliation (Qasas) S.P.No.1/79-Karachi). 

In case death of one person is caused by 

several persons all those persomcannot be ordered 



to be put to death or executed. 

The provisions of section 381 Cr.P.C, 

which renders execution of an accused person 

obligatory are contrary to shariat since the.  offence 

can be compounded by the heirs of the accused or of 
himself 

the deceased or the victimjcn the one hand and the 

accused on the other even after the pronouncement 

of final judgment by the Court. 

Section 544-A which provides for compulsory 

imposition of fine which may in its turn be payable 

to the victim or his legal heirs is bad for the 

reasons that the amount of compensation is not in 

conformity with the gravity of the offence, it should 

be equal to the standard diyat or ursh. 

. 8. The provision, in the Criminal Procedure 

Code and the Evidence Act about the admissibility of 

evidence of an approver and grant of pardon to an 

accomplice, (in sections 337,338,339 Cr.P.0 and 

sections 114-B and 133 of Evidence Act)cannot stand 

the test of scrutiny under shariat since such an 

accomplice in case of confession is liable to be 

subjected to punishment, andcannot furnish reliable 

evidence insisted upon by shariat. 

A judgment based upon the evidence of an 

approver or an accomplice should be declared to be no 

judgment in the eyes of law. 

The l provisions of sections 109 and 111 PPC 

which prbvidep for the same punishment to an abettor 

as provided for the actual culprit cannot be sustained 

in regard to qiisas since according to shariat only the 

actual killer can be executed. 



11. Any difference of opinion among the 

Judges in regard to the culpability of an accused 

person entitles him to benefit of doubt and as such 

to acquittal, notwithstanding the majority opinion 

being against the accused. 

A preliminary objection was raised by Mr. Khalid 

Ishaq that Since the matter under discussion has 

already been the subject matter of decision in case 

Gul Hassan Khan vs. Government of Pakistan LTLD 1980 

Peshawar 1 (Shariat Bench17, which has become effective, 

the petitions challenging those matters which have been 

dealt with by the Peshawar High Court are, therefore, 

ineffective. Other learned counsel argued in favour 

of the above judgment being binding on this Court. 

The Peshawar High Court held in the above 
6 

case that sections 54-55 of the Pakistan Penal Code 

and sections 401, 402, 402A and 402B of the Criminal 

Procedure Code are repugnant to the Injunctions of 

Islam. It was, further held that section 345(7) and 

relevant parts of the Second Schedule ofet,PC in as 

far as offences concerning human body (vide Chapter 

XVI) of the Pakistan Penal Code)are concern0,4'aite 

repygnant-Ao the Holy Quran and Sunnah. The Court, 

however, declared that the penalty prescribed in 

Chapter XVI of the Pakistan Penal Code with respect 

to offences against human body particularly section 

302 can be made to conform to the Injunctions of 

Islam by addition of provisions for pardon or penalty 

of diyat.. 



Article 205-B of the Constitution provides 

that if the Federal Shariat Court finds that any 

provision of law is repugnant to the Injunctions of 

Islam it shall state the extent to which such law 

or any of its provision is so repugnant. It further 

provides that if any law or provision of law is 

found by the Court to be so repugnant the President 

with respect to a matter in the Federal or Concurrent 

Legislative List, or the Provincial Government in the 

case of law with respect to a matter not enumerated 

in any of these lists shall take steps to amend the 

law so as to bring it in conformity with the provision 

of Islam and such law or its provisions as are held 

to be repugnant shall cease to have effect on the day 

on which the judgment of the Court takes effect. 

Similar were the powers of the Shariat Benches of the 

High Courts'. 

The above Constitutional provision contemplates 

that when a law can be rendered ineffective without 

leaving a vacum it shall cease to have effect after 

the expiry of the time fixed by the Court. But in 

case the law requires amendment, the judgment can 

become effective' only after the amendment as ordered 

by the Court is made by the relevant legislatgre. 

Now in the present case the High Court of 

Peshawar did strike down the provision of section 

401 to 402-B but the same cannot be said about 

section 502 PPC and section 345 and II Schedule of 

the Code of Criminal Procedure. Sections 345 and 

the said Schedule do not provide for compoundability 

of an offence of murder and some other bodily injuries: 
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It would, therefore, require amendment. Similarly 

302 would require amendment by addition of provisions 

about pardon or payment of compensation. In these 

circumstance the argument that these laws have ceased 

to exist has not impressed me. They are still on the 

statute books and no amendment can be read into them 

unless they are amended in the manner directed by the 

High Court. 

I am also not in agreement with the submission 

made at the Bar that this Court being in all respects 

a successor Court of the Peshawar Shariat Bench, is 

bound by that decision. Firstly that decision was by 

a full Bench of three Judges while the present cases 

are being heard by a larger Bench of five members of 

this Court. Even as a successor Court it has juris-

diction to differ from the Shariat Bench of Peshawar. 

Secondly the jurisdiction of the Peshawar being limited 

to its own territories its judgment could not bind 

any other High Court. This flaw of territorial 

jurisdiction has been removed now by the setting 

up of this Federal Court which has jurisdiction 

throughout Pakistan. For these reasons the 

preliminary objections is repelled. 

Before proceeding to consider the 

questions raised in this petition I would like to 

deal with the extent of jurisdiction of this Court. 

Article 227 of the Constitution provides that existing 

laws shall be brought in conformity with the Injunctions 

as laid down in the holy Quran and Sunnah of the 

Prophet (peace be upon him) and no law in future shall 
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(as distinguished from personal law) all the diffi-

culty would have been obviated by replacing the present 

public law by.  Fatawa Alamgiri. But clearly this is 

not the object of the Constitution to which it appears 

abhorrent to demolish the existing legal structure 

in order to raise a new structure of public law. The 

constitutional intent is only to repair the existing 

structure by eliminating from it what is repugnant 

to the divine law comprised in the holy Cluran and the 

Sunnah of the Prophet (peace be upon him) and amending 

the law to make it conform to the said divine law. 

15. Interpretations of the divine law is a matter 

which would require the facility of consulting 

opinions of all our renowned jurists. The possibility 

cannot be ruled out that the interpretation on a par-

ticular point by a jurist belonging to school of 

thought different from the one to which I belong may 

commend itself to me as being more in line with the 

requirements of the modern Muslim Society in the 

country. In view of the Compatibility of such view 

with the requirements of our society it will be 

logically realistic to adopt it as affording guidence 

in the task assigned to this Court. Some problems 

faced by this country may, however, be aitibranxam 

absolutely new problems for which no jurisprudence may 

provide any guidance. It is also possible that while 

differing on a point our old jurists might have taken 

into consideration different alternatilxf, but might 

have either ignored some alternative or the require-

ments of the modern society may produce or generate 

a new option. It may not be possible in such cases to 



to rely upon their view. The elimination from the 

text of the Constitution Of reliance upon a parti-

cular sectarian doctrine is not, therefore, without 

reason. 

16. In my view the methodology to remove from our 

laws any incongruity with the holy Quran and Sunnah 

should be as follows: 

1. To find in the first instance the 
relevant verse or verses in the holy 
Quran regarding the question in issue; 

To find out the relevant Hadis 
(Tradition of the holy Prophet (peace 
be upon him); 

To discover the intent of the Quranic 
verse from the Traditions of the holy 
Prophet (peace be upon him); 

To ascertain the opinions of and views 
adopted by all jurist3Eammat of renown 
on that matter and to examine their 
reasoning in order to determine their 
harmony with the present day requirements, 
or if possible to modulate them to the 
demand of the modern age; and 

To discover and apply as a last resort 
any other option wilUgLno doubt be in Lshould 
harmony with the holy Quran and Sunnah. 

17. It may be worthwhile mentioning that more or 

less the same principles are adopted by the Council 

of Islamic Ideology, as would be clear from pages 18 

and 19 of 'Majmua Qawaneen-e-Islam, Vol.I, by 

Dr. Tanzil-ur-Rehman (now Justice). Principles 

followed by the Council are:- 

To discover the text of the holy Quran 
and to refer to it. 

If the Injunction in the holy Quran is 
clear and does not require any further 
elucidation or warrant any difference 
of opinion, to accept it without any 
hesitation. 

If there be any difference of opinion 
on the interpretation of the Injunction 
in the holy Quran, to find out the 
relevant Hadis. 
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If there be different traditions and 
if it be difficult to harmonise them, 
to find out the correct Hadis on the 
principles laid down for discovery of 
such Hadis. 

If there be no Injunction either in 
the holy Quran or in the tradition 
but there be Ijma among the Caliph 
or different Imams to adopt the 
same. 

In case of difference of opinion 
between different Imams to find out 
the version which has so far been 
preferred and to adopt it only in 
case it is in accordance with the 
requirement of the present era. 

In case it cannot be adjusted to 
modern conditions, to adopt any of 
the several views of the jurists. 

In case there be no guidance in the 
holy Quran and Sunnah and the opinions 
of different schools of thoughts also 
be not acceptable, to resort to 
Ijtihad. 

Thus the Council also accepts the principle 

of choosing from the opinions of our renowned jurists 

and as a last resort of embarking upon Ijtihad)the 

object in either case being to reconcile the require-

ment of the present era with the teaching of the 

Quran and the Sunnah. 

Now while venturing upon the function consti-

tutionally assigned to this Court it is necessary to 

remove a serious misunderstanding and also to reiterate 

the established principles of interpretation of law of 

the Quran. The general view which is not based upon 

any comparative study, is that our statute law and the 

law of the Quran are poles asunder and the twain shall 

never meet. The view is obviously fallacious. The 

shariah has impliedly and sometimes expressly approved 

the customs and usages of the Arab society save to the 
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extent of their incongruity to the tenets laid down 

by the Ouran and the Sunnah particularly what is 

declared as unlawful (('If)  or lawful ( JO). In 
this respect the view of Shah Waliullah has been 

0 

summed up as follows by Dr. Muhammad Iqbal in his 

lecture 'The Principle of Movement in the structure 

of Islam' •tic:lagprmil1I3monancxxinxiitoc2.7.2ix. 

"Shah Waliullah has a very illuminating 
discussion on the point. I reproduce here the 
substance of his view. The prophetic method 
of teaching, according to Shah Waliullah, is 
that, generally speaking, the law revealed 
by a prophet takes especial notice of the 
hafts, ways, and peculiarities of the 
people to whom he is specifically sent. The 
prophet who aims at all-embracing principles, 
however, can neither reveal different prin-
ciples for different peoples, nor leave them 
to work out their own rules of conduct. His 
method is to train one particular people, 
and to use them as a nucleus for the building 
up of a universal shariat. In doing so he 
accentuates the principles underlying the 
social life of all mankind, and applies them 
to conagte cases in the light of the specific 
hadis of the people immediately before him". 

20. Islam thus recognised that not all customs 

and usages of the.  Arabs were repugnant to Shariah; 

and maintained most of them as good law. Our statute 

laws whether inherited from the British Government or 

enacted after independence are based upon the 

principle of common good and justice equity and good 

conscience which is the same as the principles of 
(Mapaleh Mqrsilai 

public good , ) of Imam Malik and principle of 

Istihsan of Imam.Abu Hanifa. Afortiori these laws 

must be more in harmony with Shariah. In some 

respects the statute law may not fulfil the standard 

of the law of the Qur'an and may also be repugnant to 
*ayit,4„,44Aks4v, 

it but such instances Aft 471w." r- 
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Consequently the first principle to be invoked 

is to test theselaws on the principles of Halal tlaw-

fulness) and Haram (unlawfulness) as laid down in the 

divine law. 

The holy Quran has expressly stated what is 

unlawful and prohibited. The prophet of God has made 

additions to this category, but it cannot be doubted 

that the authority to declare something unlawful or 

prohibited lies with the Almighty or his holy 

Prophet ( peace be upon him) and it is not lawful 

for any person to render unlawful what is lawful 

see 66:1. 

"0 Prophet Why bannest thou that 

which Allah hath made lawful for thee". 

In 10:60 rebuke is administered for this: 

"Have you considered what provision 
Allah hath sent down for you, how 
have you made of it lawful and 
unlawful". 

Allama Shabir Ahmed Usmani has repeated and 

developed this principle in his commentary of the 

holy Quran at various places see pages 33, 138, 157, 

159 and 363. Any silence about lawfulness or pro-

hibitions about any matter makes it pardonable (LA,A) 

which means that it cannot be categorised as unlawful. 

Elam-ul-Mowaqqile ,J1(26q)by Hafiz Ibn-e Qayyum 

Vol.'', pages 215, 225, 226, 229, 322, 325, 358, and 

661 (printed by Ahl-e Hadis Academy, Lahore). 

The second principle is that by the change of 

customs and usageLr6,9') the doctrinal opinion 

( CS") may also change. (See Elamul Mowaqqieen
.  

by Hafiz Ibn-e Qayyum 1/61.2, pages 822 and 

843). This prinCiple highligts,the importante not 

4 
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only of change of custom but also change of era and 

change in society in the context of evolution and 

dynamism in the field of law, which is taken care of 

by the principle of Ijtihad. 

The third principle is that concessions and 

rights if misused by the people can be suspended or 

withdrawn as 1w:es done by the second Caliph by treat-

ing three divorces uttered at the same time as three 

and irrevocable,c., contrary to Sunnah of the Prophet 

(peace be upon him) which treated any number of 

simultaneous divorbes as one. Hazrat Umar introduced 

this law when he found that the facility or concession 

was being generally misused. 

A fourth principle is that it is better not 

to ward off a transgression if its stoppage leads to the 

spread of more malignant vices (Elam-ul-Mowaqqieen Vol.2, 

page 772). 

The cases about murder were argued by Mian Nazir 

Akhtar, Raja Haq Nawaz, Mr. Muhammad Shafi MUhammadi and 

Mr.,  Ghulam Mujtaba Saleem, while the case about other 

sections dealing with body hurt was argued by the last 

mentioned gentleman. Mr. Khalid Ishaq ably argued the 

matter on the request of the Court. Maulana Habibur 

Rahman Kandhlawi gave his opinion in writing and also made ( 

oral submissions: 

The primary question for consideration is the 

repugnancy to the Quran and the Sunnah of the provisionJ 

of the Pakistan Penal Code regarding punishment in cases of 

bodily hurt or death. 

There is no contest that in case of culpable 

homicide amounting to murder (qatal-e-amd) the normal 

sentence prescribed by the holy Quran is death. Verse 178 

of Chapter 2 provides:- 

"0 ye who believe: Retaliation is 
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prescribed for you in the matter of the 
murdered the freeman for the freeman, 
and the slave for the slave, and the 
female for the female. And for him who 
is forgiven somewhat by his (injured) 
brother, prosecution according to usage 
and payment unto him in kindness. This 
is an alleviation and a mercy from your 
Lord. He who transgresseth after this 
will have a painful doom". 

In verse 179 in the same Chapter the benefits 

of retaliation are recounted:- 

"And there is life for you in retaliation, 
0 men of understanding, that ye may ward 
off (evil)". 

Again in verse 45 Chapter 5 it is ordained as 

follows:- 

"And we prescribed for them therein 
the life for the life". 

These verses leave no doubt that the usual 

sentence for a person convicted of murder is death, 

or "life for life". The objection however, as 

already stated, is to the sentence of imprisonment 

and/or fine including the obligatory fine as leviable 

under section 544-A part or the whole of which is 

compulsorily payable to the heirs of the deceased victim 

as compensation. It was urged that it is open to the 

heirs of the deceased to either completely pardon 

the accused (Sr pardon him subject to payment of blood-

money (diyat). For this reliance was placed upon the 

last portion of verse 178 of Chapter 2 which after 

referring to the sentence of retaliation in the matter 

of the murder proceeds to state that:- 

"And for him who is forgiven somewhat by 
his (injured) brother, prosecution according 
to usage and payment unto him in kindness. 
This is an alleviation and a mercy from your 
Lord". 

Mr. Nazir Akhtar, Raja Haq Nawaz and Mr. Khalid 

Ishaq laid particular stress upon the right of the 
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heirs of the deceased victim to pardon the accused 

completely in which case he should be liable to 

acquittal, or partially in which case he should pay 

the amount agreed upon as blood-money (diyat). They 

also emphasised that since retaliation (qisas) is 

the right of the murdered person to which his heirs 

succeed on his death, the state or its legislature 

cannot provide even for tazir, which can be provided 

for only in the unoccupied field. For the same reasons 

they argued that the provisions in section 401 to 

section 402-B Cr.P.C. which empower the Central or the 

Provincial Government to commute or remit sentence 

of a convict cannot be sustained, huch right being 

vested in the heirs of the deceased only. 

32. Mr. Khalid Ishaq went to the extent of urging 

that the sentence of imprisonment is foreign to Islam. 

33.,  On the other hand Mr. Muhammad Shafi Muhammadi 

submitted that culpable homicide amounting to murder 

(qatal-e-amd) may be of two ty-pes; one involving 

rights of God (haqooq-Allah) and the other involving 

rights of men (haqooq-ul-ebad). Some disputes resulting 

in the death directly affect only the accused and the 

family' of the deceased as in the case of a dispute 

over water or tresspass by the cattle in the field of 

either party or tribal vengeance. Such matters would 

entail the rights of man (haqooq-ul-ebad) and permission 

to compose the difference by grant of pardon to the 

accused would help in the patching up of differences, 

in diminishing the sense of vengefulness or vindictive-

ness and in cultivating amicable harmonious relations 

between the parties. In such cases diyat will be an apt 

alternative to retaliation (q4isas). But if the Murder 
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directly involves or affects the society as in the 

case of unjustified murder (qatal-e-nahaq) by a 

person who on account of the depravity or immorality 

of his character is prone to take the law in his own 

hand and thus creates or develops corruption in the 

society, and composition of the offence would not 

make him repent his misdeeds/the offence would entail 

the rights of god (haqooq-Aliah). In such a case the 

State can provide in law for sending the accused to 

the gallows notwithstanding pardon by the heirs of the 

deceased or in the alternative can sentence, him to 
As. 

imprisonment for life andpr fine. In this connection 

he referred to the principle caittli740;7,9fland also 

verse No.33 of Chapter 5 which is as follows:- 

"The only reward of those who make war 
upon Allah and His messenger and strive 
after corruption in the land will be that 
they will be killed or crucified, or have 
their hands and feet on alternate sides 
cut off, or will be expelled •out of the 
land. Such will be their degradation in 
the world, and in the Hereafter theirs will 
be an awful doom.". 

Since the Muslim jurists have confined the 

applicability of this verse to persons accused of 

sedition or high-way robbery or utmost robberywtht_hin 

the city, he referred to the commentary of the holy 

Quran by Allama Shabir Ahmad Usmani. According to 

the learned Comentator the generality of these pro-

visions (5:33) in the Quran cannot be cut-down and 

the sentence provided therein can be awarded inter-

alia for unjustified murder (qatal-e-nahaq). 

Mr. Ghulam Mujtaba Saleem, Advocate, submitted 

that the word iciasas',in 2:178, itself carries the 

meaning of compoundability. 
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36. There are several verses in the holy Quran 

which prescnibe the killing of a person by another person. 

The language in which these verses are couched throw 

light on the gravity of the offence of murder. It would 

be clear from the following verses:- 

4:29. ... and kill not one another". 

4:92. "It is not for a believer to kill a 
believer unless (it be) by mistake. 
He who hath killed a believer by 
mistake must set free a believing 
slave and pay the blood-money to the 
family of the slain, unless they 
remit it as a charity. If hee(the 
victim) be of a people hostile unto 
you, and he is a believer, then (the 
penance) is to set free a believing 
slave. And if he cometh of a folk 
between whom and you there is a 
covenant, then the blood-money must 
be paid unto his folk and (also) a 
believing slave must be set free. 
And whoso hath not the wherewithal 
must fast two consecutive months. A 
penance from Allah. Allah is knower, 
Wise". 

493. ii ... Whoso slayeth a believer of set 
purpose, his reward is Hell for ever. 
Allah is wroth against him and He had 
cursed him and prepared for him an 
awful doom". 

It is not for a believer to kill a believer 

unless 'it be" ty mistake. 

5:32. "For that cause We decreed for the 
Children of Israel that whosoever 
killeth a human being for other than 
man-slaughter or corruption in the 
earth, it shall be as if he had killed 
all mankind, and whoso saveth the life 
of one, it shall be as if he had saved 
the life of all mankind.". 

6:152. ... And that ye slay not the life which 
Allah hath made sacred, save in the course 
of justice. This he hath commanded you, 
in order that ye may discern". 

17:33 "And slay not the life which Allah ha'eh 
forbidden save with right. Whoso is 
slain wrongfully, we have given power 
unto his heir, but let him not commit 
excess in slaying Lo he will be helped". 
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2:205. "And when he turneth away (from thee) 
his effort in the land is to make 
mischief therein and to destroy the 
crops and the cattle; and Allah 
loveth not mischief.". 

37. These verses clarify the distinction between 

a justified culpable homicide i.e., a homicide with 

right i.e., slaying with right, "in the course of 

justice", "man-slaughter or corruption in the earth" 

and culpable homiCide amounting to murder which is 

one of the worst sins "gunah-e-kabira". The gravity 

of the offence is brought out by such warning that 

unlawful killing of a man is tantamount to killing of 

all mankind and that his reward is hell for ever. 

Allah's displeasure over an unjustified slaying is 

repeated several times. According to Ibn-e-Kather 
6 

(see commentary on 17:33) it is in tradition that 
IF 

the destruction of the entire world is easier in the 

eye of Allah than h an unjustified murder of a believer 

(momin). Shah Walliullah writes in Hujjat-ul Lah ul 

Baligha Vol.II, translated by Molana Abu Muhammad 

Abdul Hag Haciani at page 431 "the worst of the tyranny 

is murder and it is the biggest sin". "There is a 

consensus on this point and the reason is that to 

murder is to obey, the call of indignation ( cf—;);K ) 

and it is the worst manner to spread corruption OS) 

among people: 

38. At page 432 he writes that since premeditated 

murder (A/d."7) is a cause of corruption and impulsive 

actions it became necessary to prescribe for a severe 

sentence in order to stop its recurrence. Dealing with 

the verse about the reward of a murderer being "hell 

for ever" (4:93), he writes that it appears from this 
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verse that a murderer shall not be pardoned by God 

and this is the opinion of Ibn-e-Abbas though the 

majority are of the view that even such a person 

shall be pardoned though at a much later stage than 

a person committing other sins. 

Keeping in view the enormity of the offence 

the holy Quran has prescribed the most severe punish-

ment of death in retaliation. 

5:45 "... The life for the life, and the 
eye for the eye, and the nose for 
the nose, and the ear for the ear, 
and the tooth for the tooth, and 
for wounds retaliation. But whoso 
forgoeth it (in the way of charity) 
it shall be expiation for him. 
Whose judgeth not by that which 
Allah hath revealed: such are wrong- 

(See 2:178) 

The holy Quran further stresses in 2:179 "there' 

is life in retaliation ... that ye may ward off (evil)". 

Now on the one hand the holy Quran deals with 

the gravity of the offence and gives Xt/a.4lg of eternal 

demnation to its perpetrators and provides for them 

punishment of extreme severity, on the other hand in 

order to maintain balance in the society which is its 

primary aim, it describes the virtues of clemency and 

forgiveness. It provides:- 

2:263. "A kind word with forgiveness is 
better than almsgiving followed by 
injury. Allah is Absolute, Clement". 

2:134. "Those who spend (of that which Allah 
hath given them) in ease and in 
adversity, those who control their 
wrath and are forgiving toward mankind: 
Allah loveth the good". 

4:17 "Forgiveness is only incumbent on Allah 
toward those who do evil in ignorance 
(and) then turn quickly (in repentance) 
to Allah. These are they toward whom 
Allah relenteth. Allah is ever knower, 
wise". 
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24:22 "And let not those who possess dignity 
and ease among you swear not to give to 
the near of kind and to the needy and to 
fugitives for the cause of Allah. Let 
them forgive and show indulgence. Yearn 
ye not that Allah may forgive you? Allah 
is Forgiving, Merciful". 

42:43 "And verily whoso is patient and 
forgiveth--lo! that, verily, is (of) 
the steadfast heart of things". 

45:14 "Tell those who believe to forgive 
those who hope not for the days of 
Allah; In order that he may requite 
folk what they used to earn". 

7:199 "Keep to forgiveness (0 Muhammad), and 
enjoin kindness, and turn away from the 
ignorant". , 

This urge to forgive is on the principle 

of 'to err is human and to forgive divine'. 

It is in this context that the prescribed 

punishment of retaliation is allowed to be substituted 

by pardon on payment of blood-money. 

2:178.."... And for him who is forgiven 
somewhat by his (injured) brother, 
prosecution according to usage and 
payment unto him in kindness". 

Thus while providing for the satisfaction of the 

desire for righteous vengeance for the worst possible 

wrong perpetrated on the murdered and his family the 

holy Quran takes into account that though retaliation 

is life yet in some cases the saving of even such 

ignominious life as that of a murderer may cut at 

the root of unrighteous and unjustified vengeance and 

may be helpful in creating good will between the 

families of murderer and the murdered, since in some 

cases to forget a wrong may be the best revenge. 

Alexander Pope says: 

"An enemy overcome by force is 
only half overcome". 

In a moment of despair of the enemy when all hope of 

survival is lost to him, a kind gesture of saving his 
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life by the victidt heirs may overcome him completely 

and may awaken the sense of good fellowship in him 

and members of his family. This in some cases may be 

a better guarantee for maintenance of law and order 

in the locality. 

44. There is therefore, no doubt that contrary to 

the offences of Hadood which in their entirety deal 

with violation of right of God (haqooq Allah), the 

offence of murder and, as will be seen later, of offence 

of injuries to the bodies generally violate the right 

of man. It is for this reason that in 17:33 the power 

over a killer is given to the heir of the slain, Ko 

doubt subject to an admonition that he should not 

commit excess.in  wreaking retaliation. In 21178 the 

heirs have also been given the power "to forgive 

somewhat and to prescribe according to usage and payment 

unto him in kindness". It means that if the heirs and 

successors of the deceased feel inclined that the 

murderer may not be sentenced to death but he may be 

awarded some lighter punishment, they may agree to 

give up only some portion of the blood money.... The 

heirs of the deceased or the claimants for retaliation 

should have the right either to get the culprit to 

undergo full sentence through the State or if they 

are so disposed, to relinquish their right of exacting 

the extreme punishment, they may obtain compensation 

in money. 

45. Maulana Maqbool Ahmad a commentator belonging 

to the Jafria sect states as follows:- 

"When one (murderer) is pardoned 
somewhat (i.e. qasas) from his brother 
(momin), person granting pardon should 
be gentle in his demand (of diyat)". 
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In Sahih Bukhari Vol.III, Hadis 1775, it is 

related from Hazrat Ibn-e-Abbas that pardon means 

that even in premeditated murder blood money may 

be accepted. He also stated that Rc,,t  //Cy* 
1 

means that th
e
y. demand (blood money) s ould be according 

to custom and should be paid in a good way. 

of 
The alternativetqLsas and diyat is stated in 

a number of ahadis for example hadis 1774 in Sahih 

Bukhari Vol.III, Balugh-ul Maram by Allama Ibn-e 

Hajar-As-Kalani, hadis No.1204, Mishkat Vol.II, 

page 171, Sunan Abu Daood, Vol.III, page 413, hadis  

1091, Sunan Ibn-e Maja, Vol.II, hadis No.3991  400 and 

401. 

There are some ahadis in which the 3 alter-

natives are given but it is difficult to reconcile them 

not only with the text of the holy Quran but also with 

the similar hadis related by the same authority. In 
1 

Balugh-ul Maram, hadis No.1204, is from Abu Shuraih 

Khazaithat hence forward if some body is guilty it will 

be for the members of his family either to accept diyat 

or kill him by way of retaliation. 

It, therefore, requires to be considered 

whether the holy Quran provides for three alternatives 

of retaliation (qisas), pardon or blood-money; or it 

provides for the dual alternatives of retaliation and 

blood money. The arguments of the learned counsel for 

the petitioners were in favour of the three alternatives 

but they read tradition5 in favour of both the 

propositions. 

Verse 2:178 as stated above provides "And for 

him who is forgiven somewhat ... the treatment according 
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to usage and payment in kindness". The word somewhat 

which is underlined by me is significant. It notnts out 

that the prescribed forgivenesS'is hot-tbtaland the.4  

culprit is still bound to pay to the heirs of the deceased 

the compensation in terms of money for the Unjustifiable 

homicide. This interpretation finds support from the 

word takhfif (reduction). 

The word takhfif ( t..2) means lightening or 

reduction of the'weigh-Wextenuation'or ialleviatiod and 

takhfif-ul Aquba0 8:2)1 ) means commutation of 

sentence which means 'to exchange for punishment less 

severe'. It does not have the sense of absolute pardon. 

A bare reading of verse 178 (2:178) proves that the 

word takhfif (reduction) is relatable to reduction in 

the sentence (4..)2) of retaliation. Its interpretation 

in the sense of commutation of sentence is amply 

justified. 

According to Ibn-e Kather blood-money (diyat) 

is nothing but fine. 

In the context of what is stated in thia verse 

retaliation being the extreme penalty its reduction 

would be the liability to pay blood money. Total 

pardon cannot mean reduction of sentence since it 

will amount to its obliteration. It is for this 

reason that in Tafhim-ul Quran Marillai4a Maudoodi 

is of the opinion that pardon should be on payment 

of blood money. 

Maulana Muhammad Ali Jallundari has stated the 

same principle when he said while commenting on this 

verse "there may be circumstances which alleviate the 

guilt. in that case the murderer may be made to pay a 
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fine to the relatives of the murdered person. Such 

money is called diyat or blood wit." 

The English translation of what Maulana Abdul 

Majid Dariyabadi says in his comments on this verse 

is(the word " "(i.e; somewhat) is significant 

which means that only a portion of the sentence 

prescribed be abandoned not that the whole of it may 

be: pardoned:' However in Abu Daud, Sunan-e-Darmi and 

Ibn-e Maja the three alternatives of retaliation, 

pardon or diyat are attributed to Abu Shuraih Khazati 

to whom is attiibuted the statement of the two alterna- 

tives in Balughul Matjm (hadis 1204). These two different 

statements from the same cdmpanion cannot be reconciled. 

The tradition ascribed to Anas that g a 

matter punishable with retaliation cilme before.  the 

holy Prophet (peace be upon him) he would direct him 

to be pardoned, does not mean that the pardon would I  

be total pardon and not a pardon in terms of 

reduction of the sentence which would amount to 

takhfif as stated in verse (2: 178), The meaning 

of this statement would be clear if it is read in 

the context of the explanation given by Hazrat Abbas 

that pardon means payment of diyat. 

Similarly nothing turns upon the arguments of 

Khalid Ishaq which he addressed on the basis of 

Al Jami-al Ahkam-ul Quran by Qurtabi Vol.II, page 
, s 

253, that the word (somewhat) denotes blood. 

The pardon is no doubt of blood or retaliation only 

and not of what fdllows this provision in 2:178 

regarding payment according-to usage which may be 

considered to be a reduction. It would, therefore, 



-25- 

necessarily mean payment of diyat as a consideration 

for forgiveness. I am, therefore, clearly of the 

view that the Quranic text provides for two alter-

natives viz., punishment of retaliation and in case 

life of the killer is pardoned punishment of payment 

of diyat by him, portion of which also may be pardoned 

by the heirs or successor of the deceased as stated 

by Maulana Abdul Majid Dariyabadi. 

Mr. Khalid Ishaq relied in favour of concept 

of complete pardon on that portion of 5:32 in which 

it is stated that saving life of one is like saving the 

life of all mankind. He argued that pardoning the 

culprits Aft completely by an heir and thus saving his 

life would amount to saving the life of mankind. 

The reliance on this verse would render 

nugatory 2:179 which ordains- 

"And there is life for you in retaliation". 

If there is life in gases or retaliation, saving the 

life of a person committing culpable homicide amounting 

to murder cannot amount to saving the life of mankind. 

In the view of Maulana Abdul Majid Dariyabadi 
, 

(see his commentary on the Quran)
t  
saving a life is 

praiseworthy and requitable tf it is saved from an 

unjustified murder/attack. If the word3of the verse 

are interpreted in their generality and literal 

sense (an anamoly Arises); To save a person from 

qiisas or from justified homicide would itself amount 

to sin and an assistance in what is prohibited. In 

view of this I cannot subscribe to the argument of 

Mr. Khalid Ishaq. 

• 
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It was urged that verse 33 of Chapter 17: 

"whosoever is slain wrongfully We have given power unto 

his heir", confers not only the authority of retaliation 

on the heirs of the deceased victim but also vests him 

with even an unrestricted right to pardon the culprit. 
-1.<7 
Is 

This/the view of Iba-e Katheer as also of 

Maulana Maudoodi vide Tafhimul Quran Vol.II, page 614, 

note 35. But in the commentary of Quran by Maulana 

Ashraf All a different view is taken since the verse 

is explained as saying that "We authorised his heir 

to obtain retaliation". 

Maulana Shabir Ahmad Usmani is of the view that 

the verse confers upon the heirs of the slain a right 

to seek from the Government retaliation by killing. 

But they should not exceed the limits and arrange for 

the punishment of an innocent person instead of the 

murderer or of innocent persons in addition to the 

murderer or disfigure the murderer by cutting his 

ears, nose etc. 

This later view is thus preferable. The 

words 'but let him not commit excess in slaying' 

immediately following the words 'whoso is slain 

wrongfully We have given power unto his heirs' 

clarify the divine intent of conferment of only 

the authority of retaliation by this verse on the 

heirs of the slain. 

In view of this discussion the utmost that 

can be said for amendment of the Pakistan Penal Code 

is that the alternatives sentence of payment of blood 

money should be added to section 302. 
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Even if it is assumed for the sake of reason-

ing that complete pardon is also contemplated in 

2:178 that cannot help the petitioners since that pro-

vision cannot be included in the Penal Code which 

deals with punishment only (see sec.2) and not with 

compoundability. As is clear from section 2 of the 

Penal Code it deals with the acts or omissions 

contrary to the provision of the Code and the 

liability of the person guilty of those omissions 

to punishment under this Code. The petitioners' 

purpose can be served by the amendment of section 

345 Cr.P.C. but as would be seen later, in my view 

it is a section dealing with the procedure of the 

Courts and as such it is not within the jurisdiction 

of the Federal Shariat Court to give a declaration 

or direction for amendment of that section. 

It was at one stage argued, though half 

heartedly, that verse 33 of Chapter 17 confers the 

rights of killing on the heir only. I cannot 

subscribe to this wide proposition. The last portion 

of this verse 'Lo! he will be helped' gives a right 

to the society or the State to arrange for execution 

of the death penalty. Muhammad Ali in his commentary 

says that these words probably indicate "that as the 

Government is bound to aid him by bringing the murderer 

within reach of the law, the heir should not take the 

law in his own hands". This also appears to be the 

opinion of Maulana Shabbir Ahmad lismani, since he 

also insists upon the State aid in bringing the 

offender to book. Maulana Abdul Majid Dariyabadi 

comes to the same conclusion Inc view of the opening 

words of 2:178. He explains retaliation (clisas ) in 

the following manner:- 
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"Qisas is not a synonym of naked vengeance 
that every individual may take himself from 
another individual. On the other hand it 
is the name of an organised, civilised and 
systematised form of punishment in Criminal 
Law. It is a collective law for the whole 
ummah. The duty of its execution falls on 
the government or its officers. WordsrVglUdik; 
are used to address the Mullims collectively and 
not in their individual capacity". 

'Mere is thus nothing in the Quran and the 

Sunnah against the State being responsible for 

execution of the culprit. While carrying out the 

execution it Shall be treated A:0 ,Ixe acting on 

behalf of the heirs of the deceased. 

The next point is whether the sentence of life 

imprisonment and fine is repugnant to Islam. I have 
A 

already dealt with the question of right Of the heirs 

of the deceased to retaliation (17:33) and pardon on 

payment of blood-money or diyat (2:178). But murder is 

an offence which cannot be said to involve only rights 

of the heirs of the deceased. It also involves the 

rights of Allah, though in certain cases the rights 

of the heirs may be given preponderance in the 

interest of maintenance of peace in the locality by 

creating good will and amity if possible between the 

heirs of the deceased and the accused or his family. 

Quran describes, as stated above, this sin 

to be the worst of sin and treats the wrongful, killing 

of one person as the murder of the entire mankind. For 

this reason the normal sentence for the offence of 

murder is of death. According to the tradition of the 

holy Prophet (peace be upon hiM) "ted-e(We shall 

kill a person who kills) aril(  to-11 fti I t—d4  (Retaliation 

is Allah's command). The Quran emphasisevploil
/  ' - 

zili 

IV 
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(insurrection is much graver than murder). It, there-

fore, points out as stated by Imam•Ibn-e-Taimia in 

Siyasat-e-Sharia, page 239, that to murder any person 

is to involve oneself in mischief,corruption and 

moral depravity (71))1-a). It cannot be doubted that 

mischief, corruption and depravity affect the society 

as much as an individual. For this reason the 

punishment of a mischief monger ((5),) who habitually 

causes injuries to the members of the society is 

death (see Islami.  Faujdari Qanoon by Salamat Ali 

Khan, page 163) or detention in prison till he 
1 

repents. It is for this reasons that it is stated 

at page 5 of the above book which is an Urdu 

translation of Kitab-ul-Ikhtiyarf on the authority 

of Fathul-Tagdir:- 

"Two rights are blended in retaliation; 
one is the right of God since it frees the 
world of corruption ( 'Uri) and secondly 
the right of man, in so far as it is a 
source of satisfaction to the heirs of the 
slain". 

It is further stated on the same page cr, 

on the authority of Itabia'f- 

"The preponderant right, however, is that 
of man because you have already seen that 
retaliation comprises of two rights in which 
the right of the man is preponderant. But it 
does not mean that there is no right of God". 

While commenting on 545 (which in his 

commentary is marked as verse No.48) Allama Yousuf 

Ali writes:- 

"Even where the injured one forgives, 
the State or Ruler is competent to take 
such action as is necessary for the pre-
servation of law and order in society". 

71. Maulana Abdul Majid Dariyabadi is also of the 

same view in his commentary on 2:178. He states that 

the offence of culpable homicide amounting to murder 
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is not only an attack on the State or the society as 

a whole but also on the individual, meaning thereby 

that the offence has a public character as well as private. 

In Kitabul Figh by Abdur Rehman Al-aajaziri, 

Vol.V, (Urdu translation) page 489, has been discussed 

the authority of the State (Sultan) in connection with 

the offence of murder. He writes:- 

"It will no-Obe correct to say that if 
those who have a right of retaliation 
pardon the accused law and order situation 
may'arise; because, as, has already been 
stated the person entitled to retaliation 
will generally insist upon the punishment 
of death. Assuming that he pardons the 
accused the judge can still punish him if 
he is of the view that peace in the 
locality shall be disturbed and it is 
necessary to keep him under detention ... 
till he is convinced that he has reformed 
himself". 

At page 490 are given the opinions of different 

schools of thought. The opinion of Malikis and Hanafis 

Is that withstanding pardon by the heirs of the deceased 

the State is entitled to award a punishment of one 

hundred whips or of a year to the murderer and the 

same view is attributed to the second Caliph and 

Medinites. The .iriew of persons belonging to the Shafie 

and the Hanbli schools is that this is not permissible 

except when the murderer is notorious for his corrup-

tion, moral depravity and mischief mongering. In that 

contigency he can be imprisoned or whipped or deported. 

This is supported by Anwar Ahmad Qadri in 

Islamic Jurisprudence in the Modern World (printed 

by Sh. Muhammad Ashraf), Lahore, page 299 in which 

he states that tazir can be given with blood-money 

(diyat). 
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This is also laid down in 5:33 which provides 

the following sentences for waging war against Allah 

and raising corruption or mischief in the land. 

5:33 "The only reward of those who make 
war upon Allah and His Messenger 
and strive after corruption in the 
land will be that they will be 
killed or crucified, or have their 
hand and feet on alternate sides 
cut off, or will be expelled out 
of the land, Such will be their 
degradation in the world, and in 
the Hereafter theirs will be an 
awful doom". 

4 

The sentences are,.,  (1) death, (2) crucifixion 

(3) cutting of hands and feet from the opposite side 

and (4) expulsion out of the land which has been 

interpret& by some as imprisonment. The commentators 

have confined the applicability of this verse to 

sedition, dacoity or high-way robbery. But there is 

no justification for thus limiting its scope and 

extent. The words of the verse are applicable inter-

alia to situation where the actions of individual or 

a group amount to creating corruption in the land 

In fact according to one sense spreading 

corruption in the land itself amounts to waging war 
!I 

against Allah who has ordained the retention of a 

balanced society full of' virtues, and free of vices. 

It is for this reason that Allama Shabbir Ahmad Usmani 

is of the view (see his comentary on 5:33) that there 

is no justification for curtailing the generality of 

the words used in this verse to specific offences of 

sedition, robbery or dacoity. The language of the 

5 verse should be considered in its wider sehce. To be 

at war with Allah and His Prophet (peace be upon him) 
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or to create corruptions or disorder in the land would 

cover all such matters as,- (1) offensive by the non-

Muslims (2), the mischief of apostasy (3) highway 

robbery, (4) dacoity, (5) unjustified murder, (6) launder, 

looting or pillage, (7) criminal conspiracy and 

(8) seditious propaganda. Each of theSe offences are 

such for which an offender would be liable to atleast 

one of the sentences referred to therein. 

77.% The reference to qatal-e nahaq or unjustified 

murder clarifies the opinion of the worthy commentator. 

In fact creation of disorder in society which one 

wishes to be an ordered society would itself amount 

to creating corruption or mischief ()(2)). Thus a 

person who iá a goonda (arch criminal) takes pride 

in his being called a goonda. It is his hobby as 

well as policy to create terror in the minds of 

members of his locality who would like to put an 

end to his criminal activities. He earns his living 

by sale of liquor and other intoxicants,proptitution, 

gambling, black mail and making people pay protection 

money. He master minds the criminal activities of 

others and thus assembles round him other criminals 

hardened cold blooded as well as potential. In the 

-he advancement of any or all of these activities/commits 

or abets murder. Is he not one who creates corruption 

( ) jj the land? 

78. Similarly a raStageer who abets the commission 

of theft of cattle and in the attainment of that 

objective is so unscrupulous that he does not hesitate 

in the abetment. or commission of offences of murder 
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ought to be considered a terror to the society or as 

a person creating corruption in the land. Murder 

committed by such person would, therefore, fall within 

the verse. In fa'at this is a verse which if acted 

upon would eradicate the menace of such arch criminals 

from the society. The verse provides the best pro-

tection against organised goondaism, terrorism, black-

mail, maintenance of dens of vices which attract members 

who otherwise would have been virtuous and good members 

of the society. According to Islami Faujdari Oanoon by 

Salamat Ali Khan, page 163, mischief mongers can be 

punished with death or by detention in prison till 

they are truly repentant. 

It is interesting to note that Shah Waliullah 

in Vol.II of Hujjat-ul Lah-ul Baligha page 431 has 

held the offence of murder to be the worst Ott :W* 

creating corruption (›Ls-i.) among the people. He says:- 

(It is the biggest cause of 
corruption). 

Imam Ibn-e Taimia has referred to the opinions 

of various jurists about categories of corruption 

punishable with death in his book Siyasat-e-Sharia, 

page 225 (Translation by Muhammad Ismail Godarvi). 

1. Sentence for espoinage according to Imam 

Malik and some belonging to the Hambli school 

of thought is death. 

2. According to Imam Shaft and Imam Ahmad and 

some followers of Imam Ahmad and Imam Malik if 

a person introduces in the land anything new 

which is contrary to the holy Quran and Sunnah 

he should be put to death. 

3. In the view of Imam Malik persons belonging 

to Qudriya sect should be put to death not 

because they were apostates but because it 

was the worst corruption ( >L-J) in the land. 
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In the opinion of Hazrat Umar and Hazrat 

Usman, Hazrat Hafsa and Hazrat Abdullah-bin-

Umar the sentence of a person practising 
magic is death by sword. According to some, 

such a person is an apostate but some jurists 

say that he is liable to be killed for creating 

corruption (>1--,m) in the land. 

According to Imam Abu-Hanifa a person repeat-

ing the commissions  of an offence punishable by , 

death is liable to be slain by way of tazir. 

According to Imam Abu Hanith a person who 

habitually makes other, part with their 

property by cheating and fraud should be put 

to death. 

If it is proved about a person that the 

society cannot rid itself of him unless he 

is killed, he should be put to death. In 

support of it is cited from Sahih Muslim a 

tradition related by Arfaja-al-Ashjai who 

heard the holy prophet say that if you are 

unanimous about a particular person and 

somebody comes to you to create dis-unity 

amongst you or to disrupt your society you 

should put him to death. 

About a person habitually taking liquor 

it is said that if despite punishment he 

repeats his offence of taking liquor he 

should be put to death on repetition of 

the offence a fourth time since he spreads 

corruption (A2J). 

Hazrat Umar heard a woman reciting some 

couplets out of which one couplet expressed 

a desire to meet Nasar son of Hajaj. Hazrat 

Umar called Nasar and confirmed that he was 

aaextremely handsome person. He got his head 

shaved. This added to his beauty and graCe. 

He, therefore, turned him out of the City and 

deported him to Basra so that the women folk 

of Madina might not be involved in scandal  
4 
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10. If a person acting as a son to a deceased 

victim accepts diyat but despite this kills 

the culprit the holy Prophet is stated to have 

said on the authority of Jabar bin Abdullah that 

such a man should be killed. 

According to Raja Haq Nawaz this would still 

be a case covered by verse 2:178 in which the heirs 

of the murdered culprit have a right to pardon or 

obtain blood-money. It is true that notwithstanding 

the authenticity of this tradition the view of Imam 

Malik and Shafai is that this should be treated as 

a new murder. But Akrama and Kataba are clear that 

such a person should be put to death and in the 

opinion of Hasan it is discretionary with the Imam to 

put him to death or to allow the heirs to obtain 

blood money. , 

Precedents are, therefore, not lacking to 

show that where there is element of corruption the 

matter is governed by the principle of right of God 

and it is open to the Court to sentence a culprit by 

way of taiir to death or imprisonment. This is 

further borne out by the fact that verse 5:33 about 

corruption or waging of war, against Allah and His 

Prophet (peace be upon him), immediately follows 

verse 5:32 in which a warning given to the children 

of Isreal (Bani-Isreal) was repeated that the un-6 
being 

justified murder of one humanLis as if the entire 

mankind has been killed. This context proves that 

wherever the killing is the result of or with a 

view to creating corruption ( A-2J) it should be 
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dealt with in the manner provided by verse 5:33 and 

the sentence in a case of unjustified murder from 

among the four sentences enumerated therein would 

be the sentence. of death or imprisonment. 

83. Faced with the principle of verse 33 of 

Chapter 5 some learned counsel submitted that another 

section could take care of the Circumstances in which 

that verse would be applicable. In this connection 

reference was made to sections 396, 397 PPC. But 

this objection is without force. The policy of law 

is to make the legislation as comprehensive as 

possible, so as to make it applicable to different 

circumstances. It is for this reason that the 

Pakistan Penal Code in its section 302 has described 

two alternative sentences leaving it to the Judge to 

award the appropriate sentence keeping in view the 

facts of each case before him. Section 396 and 397 

deal with cases of robbery and dacoity. Similarly 

Chapter 6 deals with offences against the State 

including sedition. The section in which provisions 

for unjustified murder should be properly maae would 

be the section relating to murder. It is for this 

reason that section 502 is the only section in which 

sentence for murder contemplated by verse 33 of 

Chapter 5 should be introduced. And this would not 

be something strange. We have already seen that in 

the Ordinance relating to punishment of Eadd/provision 

for tat-ir has also be made. As an illustration I may 

refer to section 10 of the offence of Zina (Enforcement 

of Eadood) Ordinance (VII of 1979), which provides 

that "subject to the provisions of section 7, whoever 
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commits Zina or Zina-bil Jabr which is not liable to 

Hadd, or for which proof in either of the forms mentioned 

in section 8 is not available and the punishment of 

clazf liable to Hadd has not been awarded to the 

complainant, or for which Hadd may not be enforced under 

this Ordinance, shall be liable to tazir". Provision for 
A 

sentence to tazir is made in tub-section (2) of section 

10. 

On the same analogy tazir must necessarily be 

provided in section 302 for cases in which the right 

of Allah is considered preponderant over right of man. 

The standard of evidence for gases or retaliation is 

higher than the standard of evidence followed by the 

Courts. On the analogy of Hadood Ordinance where 

evidence is insufficient from the standard of Islamic 

Sharia and a person may still be convicted for tazir, 

it is necessary to maintain the sentence of imprison-

ment and fine. 

It was, however argued by Mr. Khalid Ishaq that 

there is no concept of punishment of imprisonment in 

the holy Quran and Sunnah. The reference to such 
Hazrat 

punishment is found in,the case ofLYousuf who was put 

in prison by the then Government of Egypt but it does 

not have the seal of approval of the holy Quran. 

This argument has not impressed me in view 

of the words in verse 33 of Chapter 5. 

It is true that these words have been interpreted by 

some commentators as meaning deportation but according 

to the Hanafi view it means imprisonment. (See commentary 

by Maulana Abdul Majid Dariyabadi). A reference to this 

view has ,also been made by Muhammad 41i in his commentary. 



He says:"0941crt: literally means that they should 

be banished from the earth, but according to Abu Hanifa 

the meaning is here imprisonment (Al-Habs) and most 

lexicologists accept this. L.A also accept this inter-

pretation that they should be kept in the prison. The 

reason is apparent. No one can be banished from the 

whole of the earth unless he is kept in prison .... 

A tradition reported from Ibn-e Umar is reproduced 

(tradition No.1202) in Balgh-ul Maram, by Allama Ibn-e 

Hajar Askalani at page 242, that the holy Prophet(peace 

be upon him) said that if a person seizes another person 

and a third person kills the person so seized the actual 

killer will have to be put to death while the man who 

seizes him would be imprisoned. According to Darqutni 

this tradition is maosool (J/5-'). According to Ibn-e 

Qathan it is sahib ( ) since the relators are men 

of piety but Baihaqi has preferred this tradition as 

falling in the category of Mursal /1). Hazrat Ali 

decided an analogous case in the same manner and 

imprisoned the person who had seized the victim at 

the time of murder. ( See p.566 of Vol.V of Kitab-ul-

Fiqh by Abdul Rahman AljaZirift). It is possible that 

in the above cases the person seizing did not have the 

intention that the person seized be killed since the 

view of Imam Malik icimummxr is, as stated in Mowatta 

at page 672, that if the man has seized the victim with 

the objective that he should be put to death he would 

also be subject to retaliation. 

Yet another instance is of the sentence of a 

person violently killing his slave. According to 

Ibrahim the killer will be handed over to the heirs 

of the deceased slave. Imam Muhammad is opposed to this 



view since according to him there was no retaliation 

inter owner and slave. On the other hand the owner 

should be saved from retaliation and should be 

imprisoned. This is stated to be the view of Imam 

Abu Hanifa also (for reference see Kitab-ul Asar by 

Imam Muhammad page 265). 

Muavia Bin Abu Sufian on a reference from 

Murwan bin Hakim directed that an insane person should 

not be killed in retaliation but should be imprisoned. 

These instances negative the assertion of 

Mr. Khalid Ishaq that Islam does not recognize imprison-

ment as punishment or for detention. It is, therefore, 

clear that the sentence of imprisonment and fine in 

section 302 being sentences leviable by way of tazir 

are not repugnant to the holy Qur'an and Sunnah. The 

section, however, re4uires to be amended in order to 

include in it by way of provisos, the provision firstly, 
 

about persons who will not be executed by way of retali-

ation, secondly about the manner in which an offence can 

be compounded by the heirs of the deceased unless the 

culprit is liable to be punished for tazir; and thirdly 

the forum which should have the authority to determine 

the question of genuineness of the compromise. 

This last mentioned provision is necessary in 

view of the circumstances prevailing in the country in 

which an accused person uses all tactics including 

force and black-mail, to tamper with investigation of 

the offence including the evidence. Some times the heirs 

of the deceased person, who will otherwise be interested 



in seeking retaliation may be terrorised into submission 

to agree to compounding the offences. I respectfully 

agree with the suggestion in the case of Gul Hassan 

given by the Peshawar Shariat Bench that the question 

of deciding upon the genuineness of a compromise and 

permitting composition in a case of retaliation should 

be vested, in the High Court whether the agreement of 

composition is filed during the trial or during appeal 

or is filed after the judgment of conviction and 

sentence of death has attained finality but before 

execution of the said sentence. 

In view of what has been stated above it is not 

necessary to deal with the arguments about section 345 

Cr.P.C. The Peshawar High Court in the case of Gul 
however 

Hassan, (PLD 1980, Peshawar 1), hasZtaken the view that 

section 345 Cr.P.C. is repugnant to the Injunctions of 
and 

the holy Ouran and SunnahLhas disagreed with the argu- 

ments that being a matter of procedure of the Court, 

it is not within the jurisdiction of the Shariat Court 

to make such a declaration. Similar embargo on the 

jurisdiction of the Court has been continued in 
and 203D 

relation to this Court vide Article 203-BLof the 

Constitution. 

The view of the Peshawar Bench is that section 

345 Cr.P.0 is in'the nature of a substantive provision 

of law and not a mere matter of procedure. The learned 

Chief Justice relied in his leading judgment on Nabi 

Ahmad and another vs. Home Secretary, Government of 

West Pakistan, Lahore and 4 others (PLD 1969 S.e.599), 

as also on a quotation from jurisprudence by Salmond 
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Tenth Edition, page 475d I have the highest respect 

for the erudition and knowledge of law of the learned 

Chief Justice but I regret that I cannot subscribe to 

the finding that the Shariat Benches under the 

provisions then in force or for the matter of that 

this Court has any jurisdiction to make a declaration 

about section 345 Cr.P.0 or the Second Schedule of the 

said Code. 

94. Under Article 203-D of the Constitution the 

Court has the jurisdiction to examine or decide whether 

or not any law or proVision of law is repugnant to the 

Injunctions of Islam as laid down in the holy Quran and 

Sunnah of the holy Prophet (peace be upon him). 'Law' 

has been defined in Arti203Bic:i as not including inter-

alia 'any law relating to the procedure'. There can 
• 

be no dispute on the question that the Code of 

Criminal Procedure is a law relating to the procedure 

of the Court. It provides in its section 5(1) that 

all offences under the Pakistan Penal Code shall be 

investigated, enquired into, tried and otherwise dealt 

with according to the provisions hereinafter contained. 

It is not necessary to consider the import of invest 

gation and inquiry since., the relevant procedure is 

that of trial which is undoubtedly governed by the 

provisions of the Cr.P.C. Now a trial under the 

ordinary parlance will not only deal with the forum 

but also with the way in which it is to start in 

continue and to come to an end in a Court of law. 

For the trial to start it is necessary that complete 

mcfc facts constituting the offence be presented in 

Court or a report in writing of such fact be made by 
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any Police Officer or the Court may upon an information 
A 

received from any person other than Police Officer or 

upon his own knowledge or suspicion that such offence 

has been committed may proceed to take cognizance of 

the matter. In a case triable exclusively by a court 

of Sessions the case is to be sent by the Magistrate 

for trial to that Court. A trial envisages framing of 

charge, taking of evidence and ultimately passing a 

final order of discharge, acquittal or conviction. All 

these proceedings including the procedure how a trial 

would come to an end are matters of procedure. 

Section 345 Cr.P.0 provides for compounding of 

offences under the Pakistan Penal Code, with or without 

permission of the Court because certain offences are 

compoundable with the permission of the Court only. 

Sub-section (6) of section 345 deals with the effect 

of composition of offences including offences compounded 

with the permission of the Court, it provides that the 

effect of composition would be the acquittal of the 

accused. Composition is, therefore, a manner in which 

the trial is to culminate. It is, a provision of law 

dealing with the procedure of Court and not subject to 

any declaration by this Court about its repugnancy to 

the holy Quran and Sunnah of the holy Prophet (peace 

be upon him). 

I am also of the view that the distinction 
• 

between a substantive law and procedural law is not of 

any relevance in this context since that distinction 
inter alia 

has been treated to be relevant on the questiontof 



retrospectivity of a law. A law may provide for a 

substanttvec right and yet may be procedural in 

character. Even a right of appeal though a substantive 

right is a provision relating to procedure in some 

sense at least. This matter is thus beyond the 

jurisdiction of this Court. 

97. The next question is about the provisions of 

sections 55, 56 of the Penal Code and sections 401 

to 402-B of the Cr.P.C., which vest jurisdiction, in 

the Central or the Provincial Government to suspend, 

remit or commute the sentence passed by a Court of law. 

I respectfully agree with the findings of the Peshawar 

High Court in the above case that the provision of 

section 401, 402.4 :and 402-B not being provision about I  

the procedure of the Court are not saved and are subject 

to the authority of this Court. I am also in respectful 

agreement with the findings that where the heirs of thei  

deceased may be in a position to dictate terms to the 

Court in respect of sentence, the Central or the 

Provincial Government cannot press into service the • 

jurisdiction conferred by the above sections to 

commute or remit the sentence of the convict. But 

this does not conclude the matter in view of the 

conclusion arrived at by me that the Court can award 

tazir in certain cases where the right of Allah is 

held to have preponderance. It would follow that in 

such cases the Imam or the State would have the 

authority to suspend, remit or commute the sentence 

already passed. 
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This view of mine is supported by the statement 

of law in Islami Faujdari Qanoon by Salamat All Khan, 

page 157, thatitazir is the right of God and Imam can 

pardon it'. 

The learned counsel for the petitioner did 

not appear in S.P. No.20/79- Karachi in which 

provisions of section 337cr.P.C, and section 114 and 

130 of the Evidence Act has been challenged. Mr. Muhammad 

Shafi Muhammadi is a petitioner in a similar case 

S.P.No.1 of 1979-Karachi, but he did not argue that 

case. However, I am clear in my mind that these 

provisions of the Criminal Procedure Code and the 

Evidence Act relate to the procedure of the Courts 

and are immune from the jurisdiction of this Court. 

These petitions are, therefore, liable to be dismissed. 

But before doing this I would like to meet an objection 

taken in S.P.N0.1/79-Karachi by Mr. Mohammad Shafi 

Muhammadi that in case where several persons have joined 

to kill one person, all of them cannot be subjected 

to retaliation and in any case the person abetting 

the offence cannot be made liable to the same sentence 

as the actual killer. Nothing is far from the truth. 

It is a well known fact that on a child being killed 

Hazrat Umar sentenced five or seven persons to death 

and stated that even if the entire city of Sanna had 

been a party to the death he would have executed all 

the inhabitants of that city.Balughul Maram by Allama 

Ibn-e Hajar Askalani, tradition No.1203. The Hanbali 

view is contrary to this. But Shafies and Hanafis 

agree that all participants in the murder of one 

person shall be put to death irrespective of their 

number (See page 544 of Vol.V of Kitab-ul-Fiqh by 

Abdul Rehman Aljaziri). 
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As regards the objection about the sentence 

of the abettor it will be sufficient to quote from 

Minhaj-ul Talibian page 397: "premiditated homicide, 

committed under coerdion by violence renders liable 

under the law of talion not only the person who 

exercised the coercion but also the person who 

allowed himself to be intimidated for the law 

regards them as accomplices". 

There is a concensus of jurists on the 

sentence of the person who exercises coercion. The 

difference of opinion is only about the sentence of 

actual killer, only Hanafis from amongst the four 

Schools being of the opinion that the latter cannot 

be executed in retaliation. (See pages 537 to 544 of 

Vol.V of Kitab-ul Fiqh by Abdul Rahman Aljaziri). 

This view will hold good about an ordinary abettor 

also. In fact it would be highly unreasonable to 

held that a person coerced to kill should be 

subjected to retaliation while a person who has 

actually coerced another person to kill should 

escape the penalty or the extreme penalty. 

Before finishing the subject of murder I 

would deal with the provisions of section 304 PPC 

also which deals with culpable homicide not amount-

ing to murder. According to Fiqk Hanafi murder is 

of 5 kinds:- 

Qatle Amd or premeditated murder. 

Qatle Shibeh Amd is murder when a person 

dies as a result of injury from something 

which is neither a weapon nor like a weapon 

e.g., a whip or a small stone. According to 
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Imam Abu Yousuf and Imam Mohammad it is 

Shibeh Amd when death is caused as a result 

of hurt by something from which death is not 

usually caused i.e., when from the nature of 

the object from which death is 'caused, an 

intention to cause death cannot be inferred. 

Ohne Khata (homicide by error) is a 

result of error for example a hunter fires 

on something considering it to be an 

animal but which happens to beLhuman being 

and is thereby killed. 

Ratle Misle Khata or homicide by quasi 

error is when a person while sleeping falls 

on another person who is thereby killed or 

a person falls from a roof on another person 

who is thereby killed or some brick or piece 

of wood falling from the hand of a person by 

mistake drops on another person who is killed 

or a person riding on an animal trampled and 

thus killed the deceased. 

The illustration of qatle bissabab is of 

a person losing his life by falling into a 

well excavated by the accused on another 

person's land. 

103. According to another view the last two 

categories are included in qatle khata or homicide 

by error. The distinction however between the 

different categories is that intentional or pre-

meditated murder is punishable by death or 

retaliation, 'tile the other categories are 

punishable by payment of blood money and of 

offering (Nd) for expiation of the sin. 
however, 

Offering for expiation is no- enforceable by Courts. 
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Section 304 and 304-A PPC correspond to qatle 

shiba amad and qatle khata. As in shariah offences 

under sections 304 and 304-A are not punishable with 

death. They are punishable with imprisonment and/or 

fine. These sentence can be maintained on the 

principle of tazir with the result that the sentence 

already provided Would not be considered to be 

contrary to the holy Quran. The repugnancy with 

Quran and Sunnah can be removed by adding the 

provision for payMent of blood money to the heirs 

of the deceased. 

The next point is whether the provision of 

sections 324, 325, 326, 328 and 329 etc require to 

be changed. The principle of tazir would equally apply 

to these provisions but the provision of retaliation 

in some cases and of ursh in others requires to be 

introduced in some sections in view of the principle 

laid down in verse 5:45. 

Before giving my views on the amendments in 

the various sections of the Pakistan Penal Code 

concerning bodily injuries I would like to make certain 

comments. It is not necessary to change the whole 

structure of the Code in this respect since the Code 

is a valuable docuthent prepared with utmost care and 

attention and almost every word of it has been 

interpreted by Courts of law during more than a 

century. Any fundamental change in the structure-

of the Code might render all those valuable 

precedents of no use. This will be an irreparable loss 

in the field of criminal law. It would also create 

problems for the Courts and the Members of the Bar. 

The Cbnstitutional requirements will be fulfilled by 
11 4t 

such aMepdments in law which may remove its inconsis- 



tencies if any with the Quran and the Sunnah. It is 

with this end in view that I proceed to test the 

various provisions of Chapter XVI. 

Now homicide may be justifiable and culpable. 

This difference is recognized by shariah which states 

that there is no culpability inter-alia in putting a 

person to death in execution of legal punishment for 

any offence committed by him. The holy Quran itself 

recognises it in 5:32 and 6:152, 17:33. In 5:32 the 

proposition to kill a human being is subject to the 

exception! "for other than manslaughter and corruption 

in the earth". In 6:152 such exception is 'save in the 

course of justice'. In 17:33 the prohibition is 'save 

with right'. It is further emphasised that it should be 

wrongful slaying in which the heirs of the deceased 

would have a right of retaliation. It is this wrongful 

slaying which is 'culpable homicide'. 

Section 299 defines culpable homicide which in 

the parlance of Islamic Jurisprudence or fiqh comprises 

of premeditated murder gd) unpremeditated homicide 

and homicide caused by negligence whether 
n2 

rash or simple (n.r). This last category includes 
11 -.' I • 1 ..":" 

( Wtrir) homicide caused by quasi-error and  

homicide which is the indirect result of error. 

Culpable homicide which amounts to murder is the 

same as premeditated murder (,A4r) while that which 

does not amount to murder and which is not punishable 

with death under the Code is other than premeditated 

murder for which under Quranic Injunctions also there 

is no retaliation (See 4:92). 
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4:92. "It is not for a believer to kill a 
believer unless (it be) by mistake. 
He who hath killed a believer by 
mistake must set free a believing 
slave, and pay the blood money to 
the family of the slain, unless they 
remit it by charity ...". 

This verse deals with 'murder by error'(tJa.th9) 

but the same principle has been extended by a tradition 

of the Prophet (peace be upon him) to an unpremeditated 

murder ('lle? -). 

Intention to cause death is the main ingredient 

of premeditated murder so is that of murder in the Code. 

The intention may be gathered under shariat from the 

weapon used by the accused. So it can be gathered under 

the CodeA vide secondly, thirdly and fourthly to 

section 300. 

It is reported by Ibn-e Abbas that the 

Prophet (peace be upon him) said that if a person kills 

another by throwing stone, by a whip, or by a staff it's 

blood money will be that of homicide by error  

Imam Malik was of the view that if the staff is heavy 

and sufficient to :cause death the assailant will be 

guilty of premeditated murder. This view finds support 

from the tradition reported in all well known books of 

traditions, where a Jlew was killed in retaliation:: 

by two stones under order of the Prophet (peace be upon 

him) for having similarly caused the death of an inno-

cent girl. 

The tradition from Ibn-e Abbas is, therefore, 

confined to the causing of death by such stone, whip 

or staff which would not be ordinarily sufficient to 

cause death and as such from the use of which as a 

weapon of offence no conclusion of premeditation can 

be drawn. 
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-- 
This tradition which deals with  

unpremeditated murder names only those weapons from 

which intention to kill cannot be gathered. Where , 

such intention cannot be gathered, the Code also treats 

the offence as culpable homicide not amounting to murder. 

This is borne out by para 513 (P.178) Islami 

Faujdari Qanoon by Salamat Ali Khan, which is a 

translation of Kitab-ul Ikhtiyar); 

"The commission of the act causing death 
may be either with the intention to cause 
death or without such intention. An act 
done with the intention to cause death would 
involve the use of weapon or something like 
a weapon. It would then be a premeditated 
murder (41-0). If, weapon or something like 
it is not used it is not premeditated murder 
but an unpremeditated one ( since 
the intention is not to kill". 

Although the reference to the use of weapons is 

merely illustrative but it has been taken by some 

jurists in a literal sense. They are, therefore of 

the view that death caused by drowning, by strangulation, 

by throwing the victim to snakes or calithivarousanimals - 
c -- 

is not premeditated murder:Cif ) and as such is not 

liable to olLsas. Such opinions may be found in Fatawa 

Alamgiri and- other books on fiqh. But such opinions 

are not shared by others including Imam Shafie, Imam 

Abu Yousuf and Imam Muhammad. Death caused by drowning 

is in their opinion subject to retaliation. Their 

reliance is upon a tradition from the Prophet (peace 

be upon him) (p.34) that whoever drowns will be drowned. 

Fatawa Alamgiri Vol.IV, Kitab-ul Janayat (p.568). 

Exceptions to section 300 also do not present 

any difficulty in respect of reconciliation with Quran 

and Sunnah. The first exception is where death is caused 

when the offender was deprived of power of self control 

by grave or sudden provocation or by Mistake or accident . 
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murder 
Death caused by accident or mistake is nothing butZ by error 

(1b.p(p2.). Provocation when grave and sudden would 

take the matter out of the category of intended or pre- 

meditated murder. 

At page 573 of Ainul Hedaya, Vol.IV, it is 

stated on the authority of Imam Mohammad that if a 

person trespasses in a house at night and is found 

dead in the morning and it is proved that the owner of 

the house killed him while committing adultery with his 

wife he cannot be sentenced to clesas. Another instance is 
related 
Lpf a person killing a male and one of his (assailant's) 

female blood relation, when he finds them committing 

adultery by consent. It was asserted that he cannot 

be slain in retaliation. 

These opinions may be compared to tradition 

1114 from Abu Daood, Vol.III, page 424, related on the 

authority of Abu Huraira, Saad bin Dbada enquired from 

the Prophet(peace be upon him) whether a person who 

found a stranger with his wife could kill him. The 

Prophet (peace be upon him) answered in the negative. 

In another tradition No.1115, Saad bin Ubada is 

reported to have asked whether in such case he should - 

wait till he collected four witness (to depose against 
1 

them d charge of adultery). The Prophet (peace be 

upon him) asaented to this. 

The opinion in Ainul Hedaya and these traditions 

can be safely reconciled. If a person causes death on 

seeing his wife or other near female relation in a 

compromising position with a stranger he should be taken 

to have lost self control and acted under the influence 

of sudden and grave provocation. But if before this even 
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occure,s a person makes up his mind to kill if he ever 

saw the two committing adultery it will be a case of 

premeditation. Moreover the traditions of the Prophet 

(peace be upon him) prove the incorrectness of the 

opinion of some jurists that it is permissible to kill 

persons found committing adultery. 

Exception 2 is about exceeding in good faith 

right of self defence. The Ouran recognises the right 

of self defence in verse 2:191 when it declares lawful 

killing in exercise of such right even in Haram-e-Kaaba 

where shedding of blood is otherwise prohibited. Imam 

Mohammad has related from Ibrahim Nakhai that if a 

person enters another person's house during night and 

is found dead in the morning, the claim of the owner 

of the house that he had fought with him would be put 

to test and similarly if it is found that he had 

entered the house with the intention of committing 

theft there will be no retaliation-only blood-money 

will be payable. 

At page 328 of Durrul Mukhtar Vol.IV, is recorded 

a hadis from the holy Prophet that on being questioned 

about the course to be adopted if a person approached 

the questioner and snatched away his property from him 

and it was not possible for him to take recourse to 

any officer of the Government the Prophet (peace be 

upon him) said that he should fight with him till he 

himself either saved his property or was killed and 

thus attained martydrom. He further said that if the 

thief was slain his place would be in Hell. But it 

.is clarified in the above book as a juristic opinion, 

that the right to kill would accrue only if his 

property could not be recovered otherwise. It is 
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further stated there that if notwithstanding the 
( 

knowledge that if challenged the thief would decamp 

leaving th&'stolen property there/ 
Anyone killed the 

thief it would be a case of unjustifiable murder. 

t- is thudblear that exceeding the right of 

self defence if in good faith would not amount to 

'a; murder but if it is exercised despite knowledge that 

no case of self defence is made out it would amount 

to rOarder. The Penal Code and Sunnah are, therefore, 

unanimous on this point. 

Exception 3 is about a public servant causing 

death by exceeding his powers in good faith and believing 

his action to be lawful and necessary for due discharge 

of his duty. 

I have not been able to discover any Quranic 

verse or any tradition of the Prophet (peace be upon 

him) to the contrary. It is, however, clear that the 

very fact that there is no intention to carry on 

unjustified killing would remove his act from the 

ambit of premeditated murder  

Exception 4 is about the causing of death in 

a sudden fight, in the heat of passion upon a sudden 

quarrel and without the offender's having taken undue 

advantage or acted in a cruel or unusual manner. 

Such an exception is available in the Sunnah 

of the Prophet (peace be upon him). Two women of Huzail 

tribe fought with one another. One of them hit the other 

with a stone which caused the death of that woman as 

well as the child in her womb; The Prophet (peace be 

uon him) awarded diyat for the death of the woman and 

directed giving of a slave or slave girl for the death 

of the child. 
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128. 

ate-i-t-Ae,A( 6-1*- 
Several principles can be ftetta01/05046 this 

tradition. 

When in a sudden fight between two 
unarmed women one of them in the heat 
of passion pickirg. up a stone and throws 
it on .the other thus causing her death 
it is not premeditated murder ( At7). 

Ti 
The stone not being a weapon as such 
knowledge could not be brogght home 
to the offender that it must in all 
probablitp,; cause death or such bodily 
injury as is likely to cause death (see s.300). 
The offence could not, therefore, be of 
premeditated murder. 

The causing of the death of a child in 
the mother's womb is not homicide. If 
it had been so full diyat would have 
been awarded for its death also. This 
is the same principles as laid down in 
Explanation 3 to section 299. 

There are other traditions also about 

i.e., giving of a slave, or slave girl, horse, mule 

or 500 Dirhams for death (bf the child in the womb. 

It, therefore, appears that in that case it was a 

fine for the injury caused to the woman. 

There are however two traditions in which the 

pregnant woman was killed. One is the tradition 

related above and the other is of killing by a staff 

with the result that the child in the womb was killed. 

In that case the Prophet (peace be upon him) 

ordered the assailant to be put to death and also to 

give a slave or a slave girl to the heirs of the 

deceased. 

But from these instances it cannot be deduced 

that killing of a child in the womb amounts to commission 

of homicide. In Kitabul figh by Abdul Rahman Aljazir 

. page 704, is reproduced the opinion of Hanafi juristS 

.-Ythat if it is proved that there was a child in the 

womb it would not •add a separate liability since it is 

a part of the same body (of pregnant woman). It is 
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for this reason that the fine of a slave is not termed 

by the jurists as diyat or blood money). Thus the 

statute law is not different from the law of Shariah. 

The fifth and the last exception is that 

culpable homicide is not murder when the person whose 

death is caused, being above the age of eighteen 

years, suffers death or takes the risk of death with 

his own consent. The framers of the Code had in mind 

suttee or duelling (1891) 18 Col. 484 (489) (P.B) per 

Pigot J leaving the question of age aside since in 

shariat a person of 15 years of age is presumed to 

be a major, this provision is in accordance with 

the opinion of Imam Malik. 

134. Section 301 deals with culpable homicide by caus- 
a 

ing death ofiperson other than the person whose death waw 

intended. It deClares such offence also as murder. 

There is no tradition about this but it is clear that 

if intention was to commit murder, of a human being 

and during that attempt some other human being died 

the offence having been committed in execution of 

intention and premeditation to kill must amount to 

premeditated murder. It cannot be equated with 

quasi murder (AfriY;) or homicide byd error 011:7(P) 

because in the first the intention to kill cannot be 

presumed from the weapon used and in the other there 

is never an intention to kill any human being. The 

want of intention to kill a human being takes these two 

categories of cases ore of the ambit of premeditated 

murder. Any opinion to the contrary would be 

repugnant to analogical reasoning or qiitas. 
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The only provisions requiring consideration 

in matters of homicide are sections 303 and last 

portion of 307 headed 'attempts by life convicts. 

Section 303 provides for punishment of death for 

life - convicts while the last portion of section 

307 provides" for the same sentence for life convicts 

guilty of an offence of attempt to murder. Provisions 

for death sentence in either case has obviously been 

made for administrative reasons and for maintenance 

of discipline in prisons. The view of Muslim jurists 

also is that death sentence will be awarded to the 

accused for recurrence of the offence of murder or 

repetition for the fourth time of the offence of 

taking liquor and this can be done for administrative 

reasons. 

The only fault one can find is in sections 

302, 304, 304A and provisions about hurts and that 

only to the extent that they do not provide for 

diyat or blood money or compoundability. For this 

only necessary amendment is required. 

The amendment in section 302 PPC will be 

three-fold. The first amendment will be the addition 

of a paragraph to the effect that in case the Wali 

of the deceased pardons the accused somewhat and 

the Court competent to confirm the judgment of convic-

tion and sentence of death if awarded, considers it 

a fit case for permitting the offence to be com-

pounded and finds that there has been a genuine 

composition mATS/:aubstitute the sentence of death 
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by the sentence of payment of diyat quantum of 

which shall be laid down in the Schedule to be 

attached to the Code and for payment of which 

time shall be fixed by the Court. 

;‘44ay 

It should be clarified that in case of 

of the accused convict to make the 

. required payment by deposit in Court the sentence of 

death shall be executed. In case of payment the 

blood money shall be distributed according to 

personal law of the deceased amongst his heirs. 

This shall be followed by a proviso 

enumerating the persons who cannot be subjected 

to qisas. These are:- 

A person if less than 15 years 

of age; 

A person who is insane at the 

time of execution of the sentence; 

and 

A person killing his son. 

The last exception is based upon the traditiontit4iJJ,U2y 

(father will not be subjected to retaliation for 

killing his son). To the same effect and bearing 

the same meanings are traditions 

The jurists have extended this principle of invalidation 

of retaliation (qisas) to cases where the murderer is 

the mother and grand parent, how high so ever, of the 



-58- 

slain. My view ,is that this is not a fit matter for 

extension of classes by analogy except An case of a 

mother. On account of extreme love and affection 

for the child no parent can be expected to kill his/ 

her child by premeditation except in most unusual 

circumstances. This might itself be a ground for 

giving him/her benefit of doubt in relation to the 

murder being absolutely unjustified. But the doubt, 

on this ground will disappear with the change in the 

degree of relationship. In the context in which this 

exemption was made by the Prophet (peace be upon him) 

the word Adbcan mean father only and cannot include 

father's father or any higher ascendant. 

The jurists have also exempted from retaliation 

a person who becomes the heir of the deceased or of an 

heir of the deceased. There appears to be no justifi-

cation for this principle in Quran and Sunnah. In any 

case such a person cannot be allowed to take advantage 

of his having become such an heir and to claim the 

authority to pardon himself since a murderer cannot be 

allowed to succeed the murdered. This category 

should not be added to the exemption clause. 

Sections 304 and 30414 PPC will confirm to the 

holy Quran and Sunnah by the addition of sentence of 

payment of blood-money or diyat quantum of which as 

stated above shall be laid down in the Schedule to 

be added to the Pakistan Penal Code. It should also 

be provided that after recovery the amount shall be 

distributed amongst the heirs of the deceased accord-

ing to his personal law. No doubt time shall be fixed 

for deposit of the blood money in Court. 
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In this connection, it is worthwhile noting 

that according to some traditions the payment of diyat 

would directly betnade by the helpers, relatives, 

sympathisers of the accused or by the group to which 

he belongs (Aqua). The principle for fixing thefl  

liability to pay blood money on persons other than the 

accused is that those persons being in a position to 

influence the actions of the accused should be reminded 

of their duty of keeping the accused as well as other 

members of their group under control and check their 

criminal activities. This is a form of collective 

fine upon the helpers, associates and companions etc 

of the accused. The list of supporters or helpers is 

not prescribed. It may very according to circumstances. 

According to Abdul Rahman Aljaziri (see Kitabul fiqh, 

Vol.5, page 716),, the Aqila of an accused, if he is 

a government servant, may be the members of the same 

service in his immediate Department. He relies for 

this proporition upon the decisions of Hazrat Umar who 

established government offices and made the members 

of the respective office liable to pay penalty imposed 

on an accused for offence committed by him during his 

tenure of Government service. 

The adoption of this method could certainly 

put a check on the criminal tendencies of the members 

of a homogoneous society where the rule of majority 

prevails or elders and supporters can commandobedience 

but in the present society where heterogeniety is the 

rule and it is difficult even for parents to claim 

obedience from their children, it will be almost impossi-

ble to obtain that benefit, except probably in a few 
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cases. Such exception may be:- 

1) Injuries or death caused as a result 
of rash and negligent driving of a 
public vehicle in which case the 
owner of the vehicles can be made 
liable for payment. 

Injuries or death caused by a 
member of a group known for its 
criminal propensities in which 
case the leader and other members 
of that group can be made liable 
,for payment. 

144. In such exceptional cases specific provision 

can be made for payment of'diyat by owner of the 

public vehicle or the member of the criminal group 

as the case may be. In other cases no specific 

order for payment by Agile need be made. They can 

be made to voluntarily contribute towards the dis-

charge of the liability of the accused by providing 

for keeping the accused in jail to under go the 

tazir sentence till the blood money or other com-

pensation is deposited in Court clarifying all the 

same that such amounts shall be recoverable as 

arrears of land revenue, even after the accused 

under goes full sentence of imprisonment. Those 

who are interested in his early release may then come 

to his rescue and make contributions for discharging 

his liability. 

145. It has already been seen that verse 45 of Chap-

ter 5 of holy Quran provides retribution for other 
the and 

injuries also to the human bodies eye forLeyeljpose 

for the nose and the ear for the ear and the tooth 

for the tooth. This principle of retribution will have 

to be incorporated in the Penal Code. 

Section 319 defines hurts as meaning causing 

of bodily pain, disease or infirmity to any person. 



Then certain hurts are designated as grievous in 

section 320 PPC, they are:- 

Firstly Emasculation 

Secondly Permanent privation of the 
sight of either eye. 

Thirdly Permanent privation of the 
hearing of either ear. 

Fourthly . Privation of any member or 
joint. 

Fifthly .. Destruction or permanent 
impairing of the powers of 
any member or joint. 

Sixthly .. 'Permanent disfiguration of 
the head or face. 

Seventhly Fracture or dislocation of 
a bone or tooth. 

Eighthly . Any hurt which endagers life, 
or which causes the sufferer 
to be during the space of 
twenty days in severe bodily 
paix?). or unable to follow his 
ordinary pursuit. 

The tradition from Anas that the holy 

Prophet (peace be upon him) would direct or recommend 

pardon in cases punishable by retaliation (clisas) has 

already been referred to. The object clearly was to 

avoid gisas as for as possible. This policy appears 

to have been followed in cases of grievous hurt too. 

Qisas or retaliation for death does not pose any 

problem since whatever might have been the manner in 

which the accused killed the deceased the manner of 

his execution was by sword. The aim was firstly to 

fix one method of execution of all criminals 

sentenced to death and secondly that the execution 

should be by a simple method causing the least pain 

or suffering to the convict. 

But oisas (retaliation) in 'eye for eye, 

and the nose for the nose, and the ear for the 
I{ 

ear, and the tooth for the tooth' presented 

difficulties. The term clisas is considered 
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synonymous with musawa i.e., to make a thing equal 

to another thing. 0isas, therefore, means making the 

punishment equal to the crime Sahih Muslim by Abdul 

Hameed Siddiqi, Vol.III, 895, note 2125. To cause 

harm to the assailant equal to the harm caused by 

him to the victim is not possible in many cases. 

Different principles have therefore been evolved 

to imitigate the probable inequality the ultimate 

emphasis in most of the cases being on the alter-

native sentence of payment of compensation. 

Thus Imam Muhammad reports on the authority 

of Imam Abu Hanifa who reported it from Hamad that 

Ibrahim said that if the accused cuts another 

person's foot, the foot of the former should also 

be cut. But i it be not possible to obtain 

retaliation he should pay compensation (diyat). 14 

therefore, follows that inability to cause the equal 

or almost equal injury would entitle the claimant 

to demand compensation. 

It is for this reason that retaliation in cutting 

a limb is limited to cases where the limb is cut from 

the joint. It is not permissible to cut or injure the 

bone. 

There is no qisas:- 

In fracture of the bone in view 
of the tradition of the Prophet 
(peace be upon him) 

 
If full nose is cut since it would 
require cutting the nasal bones. 

For the same reason if the cutting 
of the limb involves cutting of the 
bone too or cutting of a finger from 
a place other than the joint. 
If the eye is gouged. 

In cutting of only a part of the lip. 

In cutting of a tongue. 
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If an additional finger of the 
victim is cut. 

In the cutting of skin of the head 
or the body or cutting the flesh of the 
Cheek, belly or back, or in the cutting 
of hair. 

In causing a wound going to the brain, 
stomach wound or dislocation of bone 
in view of the tradition: 

/ 
1;v1-it-A-t“  / 9 °tit')  k-102.), y• ti djo 

The sentence in the verse related to above-i.e., 

eye for eye, nose for nose etc-will apply to cages of 

permanent privation of the sight of eye, cutting of 

ear, amputation of any limb or organ of the body. 

Provisions fori gisas shall, therefore, be made 

subject to the rights of the victim to pardon in such 

cases but keeping in view the Principle of equality 

and that the cutting of the limb ought not to 

involve cutting of bone. Cases shall also be provided 
(r5",) 

for Mozahata wound caused on the head, forehead or 
b. 

face by a cutting or staking instrument or weapon 

which exposes the bone. It should for these reasons 

be provided that execution of sentence of qisas should 

be preceded by medical examination in order to find 

out whether equality can be maintained without 

causing an additional injury and to make sure that 

no bone would be effected during amputation or cutting. 

Another point which is to be kept in view is 

that provisions for qisas will have to be made in 

sections relating to intehtidhal:%Causing of grievous 

injury. Such sections are sections 326, 329, 331 & 333. 

Other sections like 335 and 338 are of causing grievous 
un- 

hurt4intentionally for which the only sentence in 
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dhariah is compensation. In all the sections relating 

to hurt only the provision for paymenVof compensation 

requires to be added. 

Since the compensation as fixed by the Prophet 

(peace be upon him) varies with the nature of the injury 

it would be better if a schedule describing the standard 

compensation be added in the same manner as it is added to 
4 

the Workmen's Compensation Act and reference to the 

Schedule be made in the relevant sections of the Code 

The maximum amount of diyat may be fixed and it may be 

left to the Judge to award such amount as he thinks fit 

keeping in view the circumstances of each case and the 

financial position of the accused. 

The Sunnah of the Prophet (peace be upon him) 

lays down the following rules about compensation:- 

Arabic Name Nature of Injury Compensation 
of Injury.  

cr;-sjy-' 
Murder whether 
intentional or 
un-intentional or 
consequence of a 
rash or negligent 
act. 

Grievous hurt 

Destruction or 
amputation of any 
member or joint 
in the body. 

Full diyat. 

Full diyat if the 
member of joint 
is single e.g., 
bone, tongue, 
sexual organ. 

1/2  diyat i0the 
members are in 
pairs and perma-
nent damage is 
caused to one 
member e.g., eyes, 
ears, eye brows, 
hands, feet. 

1.• 

ytk 1. Permanent impairing 
of the powers of 
any member or joint. 

1/2 diyat if in 
quadruplicates e.g., 
eye lashes. 

2. Privation of sight 
of either eye, hearing 
of either ear, or of 
any member or joint. 
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Cutting of one lip 1/2 diyat 

Uprooting of the hair 
ofkhe head, eye brows, 
eye lashes or any other 
part,, of the body. 

Privation of complete 
sight 

Privation of complete 
hearing 

Loss of sexual power 

Cutting of nose-part 
or whole - resulting 
in permanent dis- 
figuring of the face 

Loss of tooth other 
than milk tooth 5% diyat 

Loss of milk tooth if 
amounts to permanent 
loss of tooth II 

Loss of one finger or 
thumb whether of hand 
or foot. 

Injury on head or face other than of destruction, 
impairment and privation of any member or joint. 

Full diyat 

Shajjah Khafifa Hurt on head or face 
in which bone is not 
exposed. 

Shajjah Mozaha P Hurt in which bone is 
exposed. 

Shajjah Hashima ' Fracture of the bone 
without its dislo-
cation. 

Shajjah MUnagqila Dislocation of bone 

Zeman 

5% diyatl' 

10% diyat 

15% diyat 

1/3  diyat 

Shajjah Amma Fracture of the skull 
. when ;he would touches 

membrance of the brain. 

Shajjah Damigha Fracture of the skull 
when the wound ruptures 
the memberance of the 

11 brain. 

Note:- If the brain injury permanently reduces  
the intelligence quotient of the victim. Full diyal 
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WOUNDS OTHER THAN OF HEAD OR FACE. 

1. Jaifa 

Note:- 

When the wound enters 1/5 diyat 
the body of the trunk. 

If the wound pierces through any part 
of the l body the offender shall be guilty 
of causing Jaifa for each of the wound 
separately.  

2. Ghair Jaifa 

Damigha Rupture of the skin Zaman 
causing bleeding. 

Bazia' Bone not exposed 

Mutalahima Lacerating the flesh. 

Moziha Exposing the bone 

Hashima Fracture without 
dislocation of bone. 

Munaqfpla Fracture and dislo-
cation of bone. 

: • 

The compensation know as 'Zaman' is not fixed. 

It is compensation for hurts for which no diyat or 
1; 

ursh in the form of percentage of diyat is fixed. 

It should be left to the judge to fix the amount of 

Zaman compensation keeping in view the nature of the 

injury. He should also add to it expenses borne by 

the complainant and any other loss suffered by him 

which may be povable as liquidated damages. This 

will obviate the necessity of his filing a civil 

suit for damages. 

While amending the sections about hurt prin-

ciples laid down for amendment of provisions about 

murder shall be followed with the difference that 

cases of qisas in matter of hurt shall be compoundable 

with the permission of the Sessions Judge. 
4 

TI  

TI 

II 

II 
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Tazir 

Existing provisions about punishments shall 

be retained as tazir punishment on the principle 

already discussed and may be pronounced in addition 

to the sentence of compensation. 

159. For the reasons given above I dismiss 

S.P.No.20/79-Karachi and S.P.No.1/79-Karachi and 
In 

allow the other petitions and direct that the 

amendments be made in the different sections of the 

Pakistan Penal Code as suggested in paras 137, 138, 

139, 141, 144, 145, 153 to 158 of this judgment. 

This decision shall be effective as from the 1st 

April, 1981. 

Before parting with this judgment I would 

like to place onurecord my appreciation for the 

manner in which the members of the Bar have 

accepted the challenge of Islamisation of Laws 

in Pakistan. About the assistance that this Court 

received from the learned Counsel for the petitioners, 

the least I kcan say is that it was very satisfactory. 

My thanks are specially due to Mr. Khalid Ishaq but 

forwhoseassistanceasamicus-curaie.Iwould not 
in 

have felt confident in determing some difficult points. 

z 

MBER 



JUDGMENT 

ZAKAULLAH LODI, J:- I had the advantage of going through 

the judgment proposed to be delivered by my learned 

brother Mr. Justice Aftab Hussain. I would, however, like 

to add a few lines of my own. 

2. We had before us four sets of petitions in which 

repugnancy of some provisions of Criminal Procedure Code 

and Pakistan Penal Code with the Injunctions of Holy Quran 

and Sunnah of the Holy Prophet (peace be upon him) (herein- 

after referred to as the Injunctions of Islam), has been 

challenged. (i) In Petitions No.13,69,242  of 1979 and 9/80 

Section 302 PPC read with section 345, 401, 402, 402-A and 

402-B of the Criminal Procedure Code (hereinafter described 

as "the Code") has been challenged. Besides this, some other 

provisions of the PPC which have relevance with Section 302 

PPC, in it, that they deal with the scheme and operation 

of the PPC, such as Sections 54 etc. and some provisions of 

the Code of similar nature have also been challenged. 

(ii) Petition No.4/80 challenges some of the offences against 

human body covered by Section 325, 326, 329, 331, 333, 

338 PPC, (iii) Petition No.12/79 challenges the provisions 

of Sections 337, 338 and 339 PPC read with Section 224-B 

and 133 of the Evidence Act. (iv) Petition No.12/79 assails 

the maximum penalty prescribed by PPC to an abettor of 

offence under Section 302 PPC. In this petition it has also he 

been challenged that in a case of intentional murder, more 

than one accused cannot be awarded capital punishment. 

3. Dealing with the first set of petitions, suffice it to 

say that the points involved in these petitions were subject 

matter of Petition No.7/1979, decided by Shariat Bench of 

Peshawar High Court, on 1st October 1979 (PLD 1980 Peshawari l r  

As this Court is only a successor Court, in my humble view, 

these points cannot be re-examined by us. We have also been 

informed by the learned Deputy Attorney General that an 

appeal has since been filed by the Government against the 

said judgment which is pending decision, 
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Some questions were raised before •us with regard 

to the existing legal position in the relevant field with 

pointed reference to some lacunas alleged to be appearing 

in this judgment. In my opinion it would only be relevant 

to raise such points before the Court now ceased of juris-

diction in the matter. As far as this forum is concerned, 

it cannot go into them in exercise of parellel jurisdiction. 

I am also very, humbly unable to contribute to the view taken 

by my learned brother on the point of jurisdiction of 

Peshawar Bench. I am quite clear in my, mind that the 

jurisdiction of a Shariat Bench has no nexus to the Court's 

territorial jurisdiction. It rather extends to laws, 

irrespective of the list in the Constitution on which they 
. - 

find place. I May also add that once a law was struck down 

by any Shariat Bench of a High Court being repugnant to the 

Injunctions of Islam, itdbecame extint as from the date 

fixed by the judgment, and such decision was binding on all 

Courts. Accordingly the question of any complication, as 

pointed out by my learned brother, also did not arise. The 

reference to the number of Judges in the Federal Shariat 

Court vis-a-vis the Shariat Benches is also insignificant 

Federal Court now enjoys. Since the 

jurisdiction of these Benches had relevance to a law 

examined by it and not to a particular territory, 
I 

therefore, the possibility of conflicting judgments by 

different Benches, was also out of question, as discussed by 

my learned brother. 

Petition No.4/80 questions the scheme of the 

penal provisions regarding offences against human body, 

enumerated supra, in it, that they did not provide for 

"DIAT" and 'QasAs" in terms of the Injunctions of Islam, 

as they do not provide for inflicting similar injury 

to the aggressor i.e. "eye for eye" and "ear for ear" etc. 

I am in respectful agreement with the main conclusions 

jurisdiction 

view in that all these of the fact 

as the 

Benches enjoyed identical 



arrived at by m/ learned brother in this context. However 

I find myself unable to contribute to the observations 

incorporated in para 153 of the Judgment. These are to 

the effect that in cases where it was possible to inflict 

an injury in the same degree or nearest to it upon the 

person of the aggressor as he had caused to his victim, 

the principle of retribution should come into play, in its 

strict sense, subject to the medical opinion. I would venture 

to deal with this aspect of the subject according to my own 

understanding of the Injunctions of Islam. I may be per- 

mitted to add a few words on this point. 

We are required to construe the Injunctions of the 

Holy Quran and the Sunnah in the light of such conditions 

as were prevailant"at a particular juncture of time in 

the society in which Islam was practised first in its 

truest spirit and not to try to apply it by rigidly 

adhering to the grammatical meanings of a particular 

verse and by divorcing the impact and bearing of the 

general scheme and spirit of Quran as well as the goal 

in view of the Holy Prophet (Peace be upon him). The 

greatest of exponents of Islamic Laws always adopted this 

course in their own times and provided a guide line for 

4 
us. Such other questions, as the examination of the 

historical background of our people, their temprament and 

the place and position that they occupy in the present day 

civilisation are other considerations which shall have to 

be kept in mind. In the present context it is all the more 

necessary because the compliance of the doctrine of 

"eye for eye" etc. was not stressed even in the early 

days of Islam. The reason was obvious. 

The entire scheme of penology in Islam depends upon 

the interpretatiOn of word 'Qksia l  and there are not too 

opinions about it that it means "equalisation", and such 

equalisation was always considered feasible by the 



doctors of our jurisprudence in other suitable ways. 

It was, therefore, that they substituted the mode of 

punishment of "eye for eye" by imprisonment and flogging 

etc. This diversion was never considered offensive to 

the dictates and policy of the Holy Quran. Undoatedly 

such departure has not been absolute. But the principle that 

can be deduced for it is that such departure was punctuated 

by the realisation of social conditions and physical 

impractibility of "QAsxs". Before I elaborate the point 

further I would refer to the Quranic verse which deals 

with 11(4sers" in exact terms, so that the gradual develop-

ment of Quranic laws during the period Holy Quran was 

revealed, may help us in understanding the methodology 

of its laws in the field of crimes. 

6. Verse 5/45 (also numbered as No.48 in some 

commentaries) from Which the principle of retaliation is 

generally deduced may be perused first: 

) 
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Explaining the background of Islamic dictates on the 

subject of penology, with reference to this verse 

A. Yusuf Ali, unquestionably an eminent commentator/ 

translator explains in side note No.554 that "The relation 

is prescribed in three places in the Pentateuvh, viz., 

Exond. xxi.23-25; Leviticus xxiv.18-21, and Deut.xix.21. 

The wording in the three quotations is different; but in 
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none of them is found the additional rider for mercy, 

as here. Note that in Matt. v.38 Jesus quotes the Old Law 

"eye for eye" etc., and modifies it in the direction of 

forgiveness, but the Quranic Injunction 4 is more particular". 

It is obvious that in its earlier part the verse explains 

the unflexible law that existed in the days of the Moses 

and the other part explains the flexibility shown by the 

Holy Quran. The earlier part of the verse is in the nature 

of "Khabar", whereas the later is law laying. It would 

hardly need a mention that a "Khabar" falls much too short 

of a "Hukm" (direction) and its compliance is also not 

absolutely binding. It will have a binding effect only if 

nothing else was to be found in the 'Book' or the 

"Tradition" relevant to the point. The reasons of rieidity 

in the earlier times have direct relevance to the 

conditions then existing and the flexibility later introduced 

is also directly relevant to the state of things at the time 

of advent of Islam. God Almighty in his infinite wisdom 

makes this apparant by the scheme of the verse itself. 

Gradual process of revelations on the same subject cannot 

be taken lightly. Hence, the Holy Quran and Hadith shall 

have to be interpretted in the light of evolution of human 

society and its demands at a particular stage of time; 

of course, such process should not defeat the intent and 

.purpose for which Holy Quran stands, Quranic laws were 

systematically revealed over a period of about 23 years and 

the purpose behind this process was to gradually introduce 

the change in the existing mode of things, so that by gradual 

character building of the people, social conditions could 

be changed. •This process continued till the people were 

psychologically prepared to receive and follow the ultimate 

or final laws on a particular subject, and no scope for 

revulsion and thereby defeating the Islamic system of 

life was left open. Such is the method of evolution as 
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Verses 17/33, 4/92 are not relevant for our purposes 

as they deal with unintentional murders. Apart from 

these categories of murders another distinct category of 

laws deals with criminals waging war against an Islamic 

State and committing highway robbery or decoity coupled 

with murder. This is all what we find on the subject of 

murder. These verses are conspicuously silent as to how 

different kinds of intentional murders would be dealtk 

with. This field is again left open to the future 

legislators who would utilise it best according to varying 

times and situations. However the rule in case of intentional 

murder is death penalty, while compounding the same was 

merely a concession. Much has been said about the manner 

and method in which such compounding was to be given 

effect and also about the state prerogative to punish the 
4 

offender despite forgiveness in lieu of "DIAT" by the 

heirs of the deceased; and I need not repeated the same. 

Even otherwise I have not directly touched that subject. 

I may only remark here that Islam condemns destroying of 

life in strongest terms when it says (symbolically) that 

killing of an individual is killing of the entire humanity. 

As said above, various shades of intentional murders in 

the light of their respective background is a matter which. 

-differs from circumstances to circumstances, and it should 

therefore be dealt with keeping in view the social 

conditions in the state and other relevant considerations. 
not 

To argue, therefore, that more than one person could/be 

killed as against one life is too wide a proposition; 

and not free from difficulty at the same time. But it 

shall be in the realm of the law makers to give it due 

consideration. Verse 5/101 and 102 is clear on the State 

responsibility to enact suitable laws on the subject in 

the light of the Injunctions on the point found in Quran. 
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Such legislation is covered by the term " chl" or 

" for which the ”,,,,L.y/ 
is competent. See 

verses 5/101 and 102. 
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10. The other part of the contention is about the 

difference of opinion among the Judges and credibility 

of approver's evidence. No suggestion is to be found in 

the Holy Quran on these points. In fact in the early 

period of Islam, which ended with the demise of the worthy 

Caliph IV, a system of more than one Judge deciding a 

particular case was not in vogue. Even thereafter in the 

period of ( C›.-)—) any example of this kind is not to 

be found. However, in the early days of a Islama a 

principle in the nature of review or appeal had gained greak 

ground; though vague and indifinite; as codification of 

laws was not in practice. Accordingly, apart from the fact 

that such questions fall beyond the scope of this Court's 

jurisdiction being matters of procedure, it may be 

usefully remarked that suitable laws on the point can 

be formulated, keeping in view the principle of "Adal" 

which is the edifice of Islamic judicial system. Mores°, 

:because the Quranic Injunctions and the "Hadith" and 

major part of jurisprudence developed later, only appears 

to be tackling the'cases of direct murder. Since the 

treatment of this subject is directly and substantially 

dependent Upon the law of evidence in Islam, therefore, 

a few words may be added here. Alike many other matters, 

in this field also we find only the basic principles. 

Firstly, Quran emphasis on the duty of a 

Judge ( 6-9 t;) to be fair and impartial. It was enjoined 
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upon Prophet Daud in his capacity of decision making 

authority, to decide litigation fairly and impartially. 

Verse 38/26: 
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In verse 5/48, .the Holy Prophet was directed in 

these terms: 

((e) 

()J-?92.,) C1 G. 

There are other verses too, on this point, However on 

the principles of evidence, verses 5/58 and 70/33 may be 

referred to, as they deal with witnesses. In the matter 

of evidence verse 17/36, enjoins upon the judge first 

to make all kinds of inquiries to satisfy himself that 

all the links in a case before him were perfectly 

available. After so directing the Qazi, the witnesses 

are addressed as under: 

cdi(3'0.--alryo_;(5-k__?d--- I( ffief) 
- 

kg/ (1_.„-6(4 -A4 
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In this connection verses 4/1 35 and 5/8, 2/282-3 

may also be referred to. Verses 5/107 and 108 enjoin upon 

the Qazis (Judges) to summon other set of witnesses in 

case they did not believe those that were produced before 

them by anyone of the rival parties. Logical deduction 

from this would be that if no other witnesses were 

available and those that had been produced before the 

Qazi were not worthy of confidence, benefit of doubt 

would go to the accused. Holy Quran has laid much stress 

on the point of corroboration of evidence. Verse 5/106 



has direct relevance to this principle. There is, however, 

no direct revelation about the use of circumstantial 

evidence •for corroboration of occular testomony or as 

independent evidence to base conviction in • a criminal 

case. Same is the case about the worth or weight to be 

attached to an approver's statement. It is a phenomenon 

which has attracted the modern system of laws. But in the 

scheme of things as they stand in the Holy Quran there is 

also no reason to put a clog on the use of such evidence, 

provided it was logically and reasonably helpful in the 

fair decision of cases. Hence this should also attract 

law maker's attention. 

11. Next comes • the contention that an abettor could not 

be awarded capital punishment. Quranic Injunctions were 

silent about such criminals; hence the principle of 

"Ijtehad" should be invoked. The concept of mensrea is of 

fundamental importance in Islamic legal system. It is 

evident from the distinction created by the above cited 

verses which distinguishnol accidental murder ( ) 

from intentional murder ( "J-41-'1  ). The rule thus is 

that the physical punishment is for intention and act both 

and not for any one of them independent of the other. 

However, in the light of Quranic Injunctions it is often 

argued ti4t punishment of crimes in Islam mainly depends 

upon the'direCtg.Ct alone. I do not hold this view. I am 

of the °Pinion that primarily the punishment is for the 
-- 

act; and the intention behind the actual act serves as an 

aggravating factor or otherwise. In MINHAJ-UL-TALIBIAN 

(page 397), "premeditated homicide" has been discussed. 

The view was that in the cases in which murder had been 

committed under coersion not only the person committing 

the crime physically but also such other person who had 

been guilty of exerting coersion on the offender was 

responsible for the crime being an accomplice. There is, 
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however, difference of opinion on the point of equal 

treatment of all of them as to the quantum of punishment. 

The Hanfi school& holds that such person shall not be 

executed in retaliation (pages 533-537, Vol.V of Kitab-Ul-

Fiqah by Abdul Rehman Aljaziri). This view appears to be 

11/-t 
more reasonable. But also come across cases in which the 

actual offender was an unwilling party, and the amount of 

coersion exercised upon him was to such an extent that he 

had no alternative but to submit to the abettor's will. 

In such cases rule of prudence should be to judge the nature 

and extent of coersion. If it was of such a degree that 

ev 
instant death dR such instant irreparable loss was feared 

which could not be repaired at all and there was also no 

imaginable chance of resorting to law enforcing agencies, 

then it should not be the actual offender who should receive 

maximum penalty but the abettor would deserve such punishment. 

But in the absence of such circumstance, which occurd rarely, 

there appears no reason why law of the Hanfi school should 

not be followed. lam thus of the view that an abettor can 

only be punished with maximum penalty when it was proved 

beyond any shadow of doubt that the quantum of coersion put 

upon the assailant placed him in the danger of instant death 

or something as high as that in terms of losses. Remote and 

indirect threats and apprehensions cannot be used for 

lessening the burden of the actual offender. In such a case 

the abettor shall be dealt with lightly in the light of the 

facts of each case. The petition is thus dismissed subject 

to these observations. 

71/4x 
JUSTICE ZAKAULLAH LODI 

MEMBER-III 



Karimullah Durrani, Member: While I am in 

agreement with my learned brother, Sheikh Aftab Hussat 

Member, in the conclusion that he has reached and 

generally with the reasoning by which it is supported, 

I cannot, with profound respect, agree to the effect o 

the decision in Gul Hassan's case given by the Shariat 

Bench of the Peshawar High Court (PLD 1980 Peshawar 1)  

to which I was a party. My learned brother is of the 

view that the declaration therein of repugnancy to the 

injunctions of Islam of Sections 54, 55 and 302 of the 

Pakistan Penal Code and Sections 345(7), 401, 402 and 

402B of the Code of Criminal Procedure with the relevm 

parts of its schedule cannot have its effect on the 

state of law beyond the territorial jurisdiction of thf 

said High Court. To my humble opinion this is not the 

correct appreciation of the constitutional position on 

the subject. Articles 203A, 203B, 203C, 203D and 203E 

of the Constitution as incorporated therein by 

President's Order No.3 of 1979, governed the compositie 

and jurisdiction of the Shariat Benches of the Superioi 

Courts. The position under these articles was that afte 

a Shariat Bench had made a declaration of repugnancy to 

the injunctions of Islam of a certain law or a provisib 

of law, "such law or provision shall to the extent to 

which it is held to be so repugnant, cease to have 

effect on the day the decision of the High Court takes 

effect" (Clause (b) of sub-Article (4) of Article 203B) 

I am, therefore, of the view that this cessation of 

effect is not confined to the territorial limits of the 
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jurisdiction of a High Court as would be apparent from 

Clause (a) of the very same Sub-Article of the 

1 Constitution which reads as under:- 

"(a) The President in the case of a law with resped 
to a matter in the Federal Legislative List or 
the Concurrent Legislative List, or the Govern° 
in the case of a law with respect to a matter 
not enumerated in either of those Lists, shall 
take steps to amend the law so as to bring such 
law or provision into conformity with the 
Injunctions of Islam". 

The cumulative effect of these two clauses would be to 

remove the so declared law from the Statute Book from 

the date the relevant decision takes effect. It is for 

this reason that the President, in case of a federal law 

and the Governor of the Province in case of laws falling 

within the Provincial sphere, are enjoined upon to take 

steps to so amend pilaw as to bring it in conformity with 

the decision of the Shariat Bench of a High Court. 

Now, this declaration of repugnancy by a Shariat 

Bench of a law or provision of law to the injunctions of 

Islam can possibly result in two.  ways. Either it would 

leave nothing for the authorities mentioned in clause(a) 

of the Sub-Article reproduced above to legislate in order ' 

to give affect thereto when no lacuna is left in law with 

the ipso facto removal of the impugned law or provision 

from the Statute Book, as was the position created by the 

Decision in Naimatullah Shah Vs. Govt. of Pakistan (PLD  

1979 Peshawar (Shariat Bench) 104) 'wherein Clause (d) of 

Sub Para (3) of Paragraph 25 of Martial Law Regulation 

No.115 of 1972, conferring first right of Pre-emption on 

a tenant in land sold by the owner, was declared repugnant 

to the injunctions of Islam and the decision was ordered 

to take effect immediately with the pronouncement thereof. 

Or, on the other hand, it would necessitate alternate or 

consequential legislation by the authorities concerned 

where it is so required to be done in order to fill in the 

lacuna or to avoid chaos resulting from the removal of the 
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repugnant law. Nevertheless, the decision will take its 

effect on the existing state of law for the whole of 

Pakistan notwithstanding the territorial limits of the 

High Court concerned. In other words such declaration as 

is under discussion would have extra territorial effective-

ness. It would not be a situation unknown in the annals of 

legal history, as many a federal or provincial law ceases 

to be effective in the whole of the country once it is 

held ultra-vires of the legal authority of its legislator. 

Unless, of course, it is followed by a contradictory 

decision by another competent Court in which case the 

applicability of the decisions would remain confined to 

the extent of the territorial limits of the respective 

High Courts. 

An objection was taken to the effectiveness of the 

decision of Shariat Bench of the Peshawar High Court on the 

very same hypothetical reasoning that in case of conflicting 

declarations by more than one High Court, the declaration 

of repugnancy by one would not remain capable of implemen-

tation outside the territorial limits of its jurisdiction. 

This objection was very ably countered by the learned 

Amicus-Curiae, Mr. Khalid M. Ishaq, in that the refusal of 

the Shariat Bench of a High Court to declare a law repugnant 

to the tenets of Islam would only be of the effect that law 

in question would remain uneffected on the Statute Book 

till such time as it is subsequently declared repugnant by 

another Shariat Bench in which event that particular law 

would cease to be a valid one. But position 'could not be the 

same when a declaration of repugnancy of a law or a 

provision of law has already been made by a Shariat Bench 
c 

of a High Court and the-6tafter the Shariat Bench of another 

High Court is asked to make a contradictory declaration to 
frays: 

that already made. In thitithe latter would not be competent 

to enter into examination of the particular law, because 

that law Wald not be existing and jurisdiction to declare 
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a law repugnant to Islam vesting in a Shariat Bench is to 

so declare a law which is a valid law at the time. Be that 

as it may, this situation does not arise in the case of 

the decision under reference as no other Shariat Bench, 

either before or after the date specified therein i.e. 

1.12.1979, has made a contra pronouncement in this regard 

and therefore the only decision in the field, so far, is 

that of the Gul Hassan Khan's Petitition. I would not like 

to further indulge in discussion on the competency of the 

petitions agitating the same question before us as after 

having had the benefit of the perusal of the Judgment of 

the learned Chairman and in view of the fact that I myself 

am mainly in agreement with the essentials of that as well 

as those of the Judgment of my learned brother Aftab 

Hussain, M. I am confident that the decision of the Court 

on the petitions in hand is not going to differ in arty 

material aspect from that which was pronounced in Gul 

Hassan's case by the Shariat Bench of the Peshawar High 

Court. 

Also I cannot persuade myself to agree with my 

said learned brOhers on the non permissibility of complete 

pardon by the heirs of a victim of NATIp-I-AMADI to the 

murderer. In my opinion Verse 178 of Chapter II of the 

Holy Quran cannot be read in isolation of the other Verses 

of the Holy Book. It has to be read in conjunction with 

other verses on the topics of IQI8A8' AND 'AFUW' found in 

different Q.Z chapters of the Quran. The various lAHADITH1  

of the Holy Prophet (Peace be Upon Him) on these topics are 

also to be kept in mind while interpreting the Verses 

under reference in order to see whether total pardon is 

available to the culprit of the murder mentioned therein. 

After a careful study of these Verses and the 

'AHADITH', I have come to the conclusion that the heirs of 

the deceased in 'QATL-I-AMADI are entitled to grant total 

pardon to the culprit in the same manner and in the same 

degree as are those of the murdered in cases of NATI-I- 
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SHUBH-I-AMADt  and NATII-I-KHATAAt. They are fully 

entitled to forego the right of realization of the whole 

or a part of the amount of Diyat in the same manner as 

they ara entitled to forego the right of .QISAS. But it has 

to be noted that in case of complete pardon by the heirs 

of the Maqtool in tQATL-ILAMADI, the perpetrator of the 

offence is not absolved of his liability to Tazeer, as he 

is not purged of the tZULMI  which he has committed on the 

Society by taking life of a Masoom-ud-Dam i.e. a human 

being whose life was not legally forfieted to the State 

in punishment of a crime. I am in full agreement with my 

learned brother Aftab Hussain, M., when he says that in 

case of this type of murder, the Right of God is merged 

with those of His creatures (HAQ00Q-U11-IBAD) and that 

the prescribed punishment in this offence is 'QISAS'. It 

is only a reduction of sentence on behalf of God 

Almighty which comes as a blessing from Him to the 

accused that this punishment gets converted into payment 

of Diyat to the heirs of the deceased on partial pardon 

by them and once Diyat is paid both of these amalgameted 

rights are expiated. although pardon in toto by the 

aggrieved party absolves the culprit of the Rights of men, 

the right of God which had merged into the rights of men 

on the commission of the offence gets, on a complete 

pardon, separated therefrom and stands revived. This 

right of God on account of the element of 'ZULM' in the 

offence will be exacted in this case by the Court, who 

will have the discretion after taking into consideration 

attending circumstances of each case, either to award a 

suitable Tazeer or to leave the matter to rest with 

Allah by not awarding any sentence at all. This Tazeer 

can be to any extent barring the sentence of death as to 

exact 'QISAS' is the right of the heirs of the011A4Ae"
-94-4-  

1..A>L1•-%;') and once an option to not to have 'QIpAS' is 

exercised by them either byway of total or partial 

AFUW (,;?), the sentence of death stands commuted on 
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behalf of God and the offender becomes 
. .2 

His Rahma ( gotiiic".i6C-14P-Z.-102). This, 

the recipient of 

of course, does 

not include those murders which are committed in 

furtherance of 'FASADIJAnd/or 'FITNA's The moment an 

offence of murder is found to contain elements of 

IFASAW, 'FITNA' and/or of waging of war against the 

Society it does not remain a case of (Al"P) only but also 

becomes 'HARABA' or some other offence of the like nature. 

The case then would not be covered by Verse 178 of Chapter 

II of the Holy Book alone but would become punishable 

wider Verse 33 of Chapter V as well whereunder neither 

partial nor total 1AFUWI  is available to the culprit. 

Similar are the cases of a recidivist and of a person 

who kills the murderer after having received Diyat in 

lieu of NISAS'. 

I am fortified in coming to the conclusion that 

complete 1 AFUW' is available in cases of NATI-I -AMAD' as 

it is available in 'KATI-I-MATTA and NATIJ-BILSHUBAH - 

I -AMAD' by the commentary of Maulana Shabbir Ahmed Usmani 

of Verse 178 of Chapter II. The Note appended to the 

interpretation of the phrase ( cil....,e=,(21_eiL__.0.>) in 
. V.\  

this Verse reads as under:- 

7 w  • 

c)L?  ' " ye14,J I —;\ 1. 1---Sje741// 

(
47:0_,,,, (7) e • 

r • 

e(4 k ' 76444/k/iSztt:2r- e 

As will be seen from the above quoted note, 

Maulana Shabir Ahmad Usmani has read provision for total 

pardon in the Verse under reference in addition to the 

option to receive Diyat in lieu of NISAS' although the 

word occurring in the Verse in respect of AFUW ()) is (dr 

which means a thing, a parcelm)somewhat',thus the plain 

meaning of the phrase, inter alia)would be that whosoever 

somewhat pardons his brother he shall receive compensation 

for the lost life. The question of payment of Diyat would 

only come when the heirs are not prepared to fully pardon 

the accused as incase of full pardon there would not be 
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any question of payment of Diyat. As this Verse lays down 

the provisionfsf payment of compensation the word 
atAte'L e.  has been usedkC4iststo,3 partial pardon, but it does not 

by intendment exclude total pardon. 

The above interpretation of the Verse finds 

further support from Verse No.45iShapter V which enjoin 

'QISAS' for slaying of a life or for the loss of eye, 

nose, ear and tooth or against any injury to the human 

body. An exception has been made to said rule of exaction 

of 'QISAS' by incorporation of the following proviso 
g ..1 

therein ( qJ 4 4/0_,Cict!cp2vCr) which was translated by 

Maulana Mahmoodul Hasan as under:- 

i  

I :>) tA o 

 

 

  

The persuasion to pardon contained in the words reproduced 

above is not relative to any particular cause for 'QISAS' 

and is general in its import. Thus it has been laid down 

that whosoever in stead of exacting 'QZSAS' pardons the 

offender gets his sins expiated. 

The earlier part of this Verse is a i.e. a 

statement of Law of ",,,!,21.  but the later part is an 
.4 I 

amendment brougb.t therein for . The whole Verse 

including the -^P part becomes law of Islam (//4) by 

reading this Verse in conjunction with Verses, 178, 179 { 

and 194 of Chapter II and Verse No.126 of Chapter XVI. 

Many a Jurist of Islam ha 4 held 'AFUW' as a form of 

punishment (Alaquba P 156)4  The great Egyptian Scholar, 
A s 

Abdul Qadir Oada in hisexiii csul Lae held that 

'AFUW1  (Pardon) is provided by the Quran, Sunna and Ijma 

(Urdu translation bycs}:),e 3W,4y>t.-7rol.II P.157). 
• 

He is also of the opinion that 'AFUW' is batter than the 

punishment. 

Needless to say that 'AFUW1  is one of the greatest 

virtues in the tenets of Islam and invites bplessings of 



God on the person who practises the same even in case of 

his deadly enemies or against a person from whose hands 

he has received the greatest harm. Verse 134 of Chapter 

III may conveniently be quoted in this context. This 

Verse is as follows:- 
i• 

A))4-,Hli,,d;A:36.-*;<,&)%1/" 014/3k kaA),:ja;toi/C jAl 
1̀10-5  

It has been rendered in Urdu by Sheikh-ul-Hind Maulana 

Mahmoodul Hasan in the following manner:- 

t
c 

 

,tA11. 10-6--;;0/241.6  

62,6411.4Jj7C-17;(--:" ItfrAi - 
/ 

The commentary on this Verse by Maulana Usmani is as 

Again: 

under:- 
-7  Z • , 

b+u a)6,ftyayiri„,,,A/, /1.%41/Wirg./4  / I J 
1 ;60____;p9jAkr 

Q
Ø 

 7±4frAoL}Jitri?s-47,  • . 
It has been translated in Urdu by the above named 

translator in the following words:- 

ter  9 . ° n 
Cfi1/21/41

_
):41/t,/ " 

7:21 c/ C-72-11.1:--7/7-4-";  C , 

The same principle has been laid down in Verse 22 of 

Chanter XIII:- wijok /69t..., Ers: t CkA"

ii  

:#9,..4/, . 

\sp 

• 

cee,A,V ceAjtlii  

Urdu translation of this Verse is as under:- 

P.,ilg.obkallette,47,-(A.t-rzi 
e7- 

Q:15()/-411-02J4-(52.41/y[t;:61/47* ,4, 717--1- 

Maulana Camara further elaborates the meaning of these 

9 

YP2.(M2S- 
<ge_v( ) q, ?-;fi,;) e 
u Ldu462J &4r4  

words in the following manner: 

P.71/fral Ylion) 

dtit/-9c4"311.2,602/ 
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// The Ahadith narrated by  

and 6'1112^e(apparently two different 'Raweee, one 
• 

belonging to AEA"' and other to ) which 

are included by Demi, Ibn-i-Maja and Abu Daud in their 

compilations of the Sunna of the Holy Prophet (Peace be 

upon him) and which are considered by the consensus of 

the learned as three out of six authentic compilations 

( r2.,/,&), are to the effect that the Holy Prophet stated 
.4•4 

that in kAtur) any out of three courses of NISAS1, 

payment of Diyat or pardon by the heirs of the deceased 

can be adopted and nothing else is to be acted upon. 

These Ahadith when examined in the light of the above 

quoted Verses of the Holy Book would not leave any scope 

of doubt on their authenticity as these do not lay down 

a rule which is not found in the Holy Book. There are 

also other narrations on the topics of murder in( ) 

by different narators in which the messenger of God has 

been reported to have said that in case of murder one can 

either exact 'QZSAS' or take 'Diyat'..The mention of the 

3rd method of composition by the above named two narators 

would not render their narration conflicting to the 

latter Ahadith wherein two methods are mentioned of 

dealing with a case of murder, fl 6mintst litheUe WAielk 

0000. 0,00#44Avy4wowr egpik
As long as an 

addition in one or more of Ahadith to the Rules laid down 

in the rest does not come in conflict with the Quranic 

principles, the addition will be considered as an 

expansion of the Rule of law and not a contradiction 

thereto. 

These conclusion do find further support from 

a number of Ahadith narrated through different sources on 

the topics of 1 AFUW1. Sahih Bukhari published by Quran 

Mahal, Karachi in its Vol. II contains the following 



Hadith: 

(70* (3.0 
 

yi5;bol _irvoitc -t55P )c)(0° ifrc;',4,11,AAId j-;  

I (J ‘14tufro;16'AP) 6-' 
It has been rendered into Urdu in the same publication 

as under: 

rCite7---;/,,c1/•,,(),1414-Jj /0--- re/  

t
(Ap:

m 
  

teW(4e
,:.c Wy.; 

- d ppAing-77.46 A1/2/ f..:02/>-' ,04-4/7  
Needless to say that this Hadith is a commentary on this 

Verse of .the Quran: 

7/ 
( 7:7r) 

In this respect yet another Hadith from the compilation of 

25_4,11  may safely be quoted:- z 4  

tt
reripy;Z>yl

yL<
J ()•‘- • • • ' 

;At/ .e),',;  I ) Ote,5 '_A• I.  

Vol.III Hadith No.1084 published by Quran Mahal, Karach) 

rendered into Urdu it would read as under:-4 

.fiCCA V/0-24j)-:), 161:7y if> CiA - 

-e 
Deff .,;frwcontains the following ' ' from Tirmizi and 

Ibn-i-Maja: Abu Darda told he heard God's messenger say, 

"No one will suffer any bodily injury and forgive it without 

God raising him a degree for it and removing a sin from 

him". 

It was on the basis of the above quoted Verses of 

the Holy Book and Ahadith besides many others on the topic 

under discussion that almost all the leaders of different 

schools of Fiqh in Islam have acceded the right of complete 

pardon to the heirs of the victim of 'QATL-I-AMAD'. The 

heirs have, therefore, the option either to exact 'USW 

Ik\
through the agency of the Court or the Statep,oer to ask for 

l'sr;a2eSiy_57 7A17,,F*.• Ancataktfcr eterror tWe ter/ ik 2,4,tvk 
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payment of IDiyats. They can also forgo the whole or a 

part of the amount of the 'Diyats. The consequences of 

the pardon in toto on the part of the heirs have been 

discussed by me in the earlier part of this note. 

I as also in complete agreement with the learned 

Chairman, Salahuddin Ahmed, J, as I was with Abdul Hakim 

Khan, C.J., as he then was, of the Peshawar High Court, in 

Gul Hassan'Khan Vs. State (PLD 1980 Peshawar 1) that 

Section 345(7) of the Code of Criminal Procedure is not 

merely procedural as it denies the right of composition to 

the effected parties and is therefore to this extent 

repugnant to injunction of Islam. 

With above observations, I would endorsed the 

order propoiled by the learned Member Sheikh Attab Hussain, 

of the dismisal of Shariat petitions No.20 of 1979 and 

1 of 1979 both from Karachi, and of allowing the other 

petitions. 

11 

it/as-5AZ% • 
.4/ - de?, 



FEDERAL SHARIAT COURT 

Order Of. the Court. 

The Court has by majority arrived at the 

following decisions 
:a‘ 

1. That judgement of the Shariat Bench of the 

Peshawar High Court dated 1-10-1979 in dul Hassan Khan 

vs, Government of Pakistan reported as PLD 1980. 

Peshawar 1, declaring Sections 54,55 and 302 of the 

Pakistan Penal Code and Sections 345(7), 401, 402 and 

402-B of Code of Criminal Procedure with the relevant 

parts of the Schedule repugnant .to 'Injunctions of Islam 

is binding and holds the field.. 

2. It is held by majority that Section 302 PPC is 

also repugnant to Injunctions of-slam On the following 

additional grOune. 

No exemption of death sentence has been 
provided for 

an offender who is insane at the 
time of execution; and 

t 4  parent killing his/her son. 

3. Sections 304 & 304 A are repugnant because they 

do not also provide for composition and payment of 

'deeyat'. 

4. Sections 324, 325, 326, 329,331 and 333 are 
• 
repugnant because they do not also provide for Qisas or 

payment of compenSation (Deeyat, Ursh or Daman). 

5. Furthermore Sections 326 and 329 are repugnant 
1 

because they do not also provide for composition. 

6. sections 335 and 338 are repugnant because they 

do not also provide for payment of 'deeyat'. 

7. Other provisions relating to hurt in chapter XI 

of PPC are repugnant as they do not provide for absolute 

compoundability and payment of compensation (deeyat,. 

ursh or Daman). 



8. In cases in which ohooRright of man) 

is treated to be predominant, the provisions of Sections 401, 

402,402'A and 402 B Cr. P.C. shall not apply. These Section 

are repugnant to the Holy Quran and the Sunnah of the Holy 

Prophet (peace be upon'  him ) to this extent. 

9. This decision shall take effect from the 

1st of April, 1980. 

M.I 

Rawalpindi, the . 
23rd September, 1980. 

(APPROVED FOR REPORTING), 



In 

passed in the 

FEDERAL SHARIAT COURT 

the Courtts Order dated 23rd September, 1980 

followinicases:- 

 S.P4N0.13/79(L) Muhammad Riaz 
vs 

Federal Government and another. 

 S.P.N0.69/79(L) Javaid_& another 
VS 

Federal Government and others 

 S.P.N0:1/79(H) - In-Re Muhammad Shell Muhammadi 

 5.P.No.2/79(K) Ghulam Mujtaba Saleem 
vs 

Federation of Pakistan 

 S.P.N0.12/79(K) Mr. Mohammad Shafi . 
VS 

Federetidn of Pakistan & another 

 S.P.N0.20/79(K),  - Imdadullah Unar, 
vs 

Federation of Pakistan & another. 

' 7) S..No.7/80(H) Ghazi & Others 
vs 

Federation of Pakistan 

 S.P.No.9/80(L) Niaz Hussain 

Federal Government of Pakistan 
and another. - 

 S.P.N0.4/800c) Ghulam Mujtaba Saleem 
vs 

Federation of Pakistan 

through inadvertfince.a. typographical error as todate has taken 

place. Instead of "1st of April 1981" naMely,'the date on which 

the Order shall become effective, "1st of April 198011  has been 

mentioned. 

The correet date is '1st of April, 1981 and the Order 

shall thus stand Corrected and the Court's Order shall become 

effective from thia date. 

Chairman 

Member I 

Member II Atclia---4.  

Member III 

Member IV 

Lahore the 
- 1st October, 1980 
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