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: : Ny Salahuddin Ahmed, Chairman.
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I have carefully perused the erudite judgment .
> - «-proposed to be delivered by my learned brother, Aftab Hﬁgsain,
Judge. I substantially agree with him and his conclusions.,

I should, however, like to mske some observations.

Keeping in miﬁd the Injunctions of Islam which .
permits the heirs ofjthe deceased to pardon & Qisas ' on
payment of ‘*Deeyat!’, I am of the opinion that Section
345(7) Cr. P:C._affeé%s their right in as much as the
right is denied. The Section, therefore, to this extent,
is not merely procedural in character, and I am inclinéd to
agree with the decision of the case of Gul Hassan reported
in PLD 1980 Peshawar on this question.Left to itself,

however, Section 345(7) may be procedural,

This is, however, not much material for our
present purﬁose, We a%e required to examine the-provisions of
Section 302 etc, PPC to see whéther,they are repugnant to
the Injunctions of Islam, and.if so, ;o what extent. There is

no inhibition in considering this question.

As to how and En what ménner the decision of'the
Court will be implemented is for the law maker to deternine.
The views expressed B& the Court excluding of course the .
| decision of the Court 2ré meant for the consideration and
assistance of the law maker;" |
— As regards:the ﬁaturelbf'pardon permissible in the
.case of murder I am of;the opinion that pardon of 'Qisas '
on payment of 'Deeyat i only is permissible. This is
evident from S,II versé 178 quoted elsewhere., The majority

of ‘'Ahadith ' quoted before s also support this view, TheSe

Ahadis, which have already been mentioned, say that there ..

are only two coursesopen to the heirs of the deceased

" Qisas " or "Deeyat ", These Ahadis are nearest to the

Contdesesssnses P2



said verse of the Holy Quran, which is the pertinent Injunction

on the question of ;/ﬁﬁb‘.

In providing ?or punishmeﬁt in respect of sérious
hurt when the court finds that, 'Qisas ' cannot be ordered,
whipping should be pre§cribed_ I saf so because infliction of
physical pain will not"only give some satisfaction to the
aggrieved party, but is apt to act as a deterrent, which is Tthe

object and purvose of 'Qizas ' in Islamic Injunctions,
RJ purt J

While considefing the guestion of punishment we
should not be forgetful of the reality that we have a
‘1 '
society consisting of muslims and non-muslims. It is,
a

therefore, desirable tﬁat some punishments by way of 'Caazir !

should also be retained or incorporated as punishments.

'Deeyat ' is a matter primarily between the
agérieved party and the offender., The court steps in to heip them
to finally arrive at a reasonable se?tlement. The Court must,
therefore, be free to ése its discretion in tﬁe light of the
relevant circumstances 'prevailing at the time and the capacity
of the offender to payf The Court is obviously the trial court,
and finally the appell%te court,

As regards Pe%itions_1 and 20 of 1979 Karachi as
I have not had the benefit of hearing the parties concerned
and the questions raised are of imﬁprtance I refrain frohm
expressing any opinionfat this sfage. These two petitions are
accordingly disposed of.

I join with th learned Members of the Court, and
express my appreaiaﬁ@ﬁﬁmf the invaluable assistance rendered to
the Court by M£. Khalié M,Ishag, an eminent advocate of

Pakistan. At the request of the Coustt Mr, Ishaq readily agreed
. . ‘i :
Ubn‘td......PZA o
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to act as amicus curie We are also thankful to Mr. Habib-ur-
Rahman Siddiqui Kandhalvi for his assistance to the Coﬁrt .

He not only took pain% to submit his written opinion but also
appeared before the Cﬁurt and addressed us. Our thanks are also
due to the Islamic Research Council, Islamébad, for firnishing
us with their opinion on questions referred to them. The
opinion is on record. Fe have élsd been ably assisted by

the learned advocates éppearing on behalf of the various
petitions. It has been a pleasant surprise for me to find

that the learned advocgtes have started familiarising
fhemselves with the Islamic Injunctions, and considering the
short time in which tﬁ%y have done so they have acquitted
themselves admirably. It is equally creditable for them -

fo accept with gracde the change in their role, namely

transition from the adversary to the role of a friend of the

Court.

- {Sallahuddin Ahmed)
Chairman



JUDGEMENT

AGHA ALI HYDER, MEMBERt- There are 9 Shariat

Petitions; 7 of them call in question, the sentence
ﬁrescribed for ;n offence under Section 302‘of the
Pakistan Penal dode; being repugnant to the Injunctions
of Islam, as 1aid down in the Holy Quran and Sunnah,
There is furtheﬁ a challenge to the provisions of
Sections 109 & 131 PPC and-Sections 345, 381, 401 to
MOZ-B and BhQ-Albr.P.C. = gections 337 to 339 Cr.P.C.
and 114-B & 133 of Ev1dence Act have-been challenged |

in the next petltlon and the prov151ons of Sections

325, 326, 329, 331, 333, 335 & 338 of the Penal Code

- in the last oneu The same: will be dlSposed of by this

composite judgeéenta

2e A.prelimigéry objection was raised, abbup ;hé

competency of tﬁis Courf.to adjudicate on the provisions
;

of Section 302 PPC, and Sections 345(7), 401 to 402(B) of

the Code of Criﬁﬁnal Procedure, afresh, in view of the

decision of fhefShariat Bench of the Peshawar High Court

in Shariat Petiﬁion'No.7 of 1979 as reported in PLD

1980 P.I I am éf the opinioh ihat the contention.must

prevail. E |

3. The Federal Shariat Court was constituted by

the Constitution (Admendment) Order, 1980, being

i

President's Order No.1 of 1980, which was promulgated

on the 27th of ng 1980. The powers; jurisdiction and

functions of thgs Court are to be found in Article 203-B
thereof, which ﬁeads as under:

"203-D.‘ﬁowers, jurisdiction and functions of
the Court.-(1) The Court may, on the petition of a
citizen of Paklgtap or the Federal Government oi a -
Provincial Goveﬁnment, examine and decide the queétion
whether or not ény law or provision of law is repugnant
to the Injunctidns of Islam, as laid down in the Holy

@uran and the Sunnah of the Holy FProphet, hereinafter

referred to as the Injunctions of Islam,
' .l p/2
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(2) Lf the Court decides that any law or prov1sion

||
of law is repugnant to the Injunctions of Islam, it shall
. S 8

set out in its decision —

~(a) the reasons for its holding that opinionj

and t
(b) the extent to which such law or provision ’
is so0 repugnant; and specify the day on
which the decision shall take effect.

-(3) If any law or provision of law is held by the

Court to be repugnant to’the Injunctions of Islam —

(a) the President in the case of a law with
respect to a matter in the Federal
Legislative List or the Concurrent
Legislative List, or the Governor in the
case of a law with respect to a matter
not enumerated in either of those Lists,
shall take steps to amend the law so as
to bring such law or provision into
conformity with the InJunctions of Islam;
and

(b) such law dr provision shall, to the e#tent
to which it is held to be so repugnant,
cease to have effect on the day on which
the decision of the Court takes effect.

l(h) A decision of the Court shall be expressed in
terms of the oPinipn 6f the majority of its members and
shall be puﬁlishedjin;the official Gazette®.

L, According tI::o Clause (2) of Article 203-H of the
said Order, "all p?oceedings under Clause (1) of Article
203 of the ConstitLtion that may be pending before any
High Court, lmmedlately before the commencement of this
Chapter shall stand transferred to the Court, and shall
te dealt with by the Court from :the stage from which they
are transferred". It is also to be seen that the appeals
from this Court, as from the decision of the Shafiat
Benches of the Hiéh Court are to be i before the
Appellate Shariat:Bench éf the Supreme Court.

5. The pOWerS; jurisdiction and functions of the
Shariat Benches of the High Court were identical evenlin.
terms, to the powers of this Court. The Peshawar Bench
had specified a date from which the order was to take
effect and we are informed, that the Government of Pakistan

had preferredlan apbeal against the said decisioh, which

;...p/B
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is pending before' the Supreme Court. No stay has so
far been granted‘énd looking to the object and the
scheme of the 1aw; it can not be conceived, that an

offence of murder;in the'N.W;F.P., will be dealt with
differently fro¢ ?he rest of ;he provinces. As a
successor Court i# every sense of the word, though
differently const%tuted,-to my mind, we staﬁd debarred
from adjudicating;the same issues once again,
6. '~ It has beeL held by the Peshawar Bench, that an
offence of murder?"can be condoned by pardon, or on
payment of 'ﬁiyat?, otherwise £hg'cpnvict was to face
the penalty of de%th. The same iari.'nciplel will be attracted
in the cases of a£ettbrs under Sectioﬁs 109 & 114 PPC.
In support thereof,‘reliance is placed on two Ahadith
‘as to be found on page Tu4O Volume II of Mishkat- Al-j
Masabih, as translated in Bnglish, ‘by James Robson._'

"Tbne Umar‘reported the Prophet as saying,

if a man seizes a man and another kills him,

the man who killed him is to be killed and

the one, who seized him is to be imprisoned.
Daragutni transmitted it®.

“S;:a.:T.d bin Al-Musayyib told that Umar bin Al=
Khattab killed five or seven people  -for one
man whom they had killed treacherously. Umar
saying 'If the people of San-'a' had conspired
against him, I would have killed them all'.
Malik traznsmitted it, and Bukhari transmitted

~ something similar on the authority of Ibne'’
Umar®, :

3

;

Te The question of any compensation, as envisaged

under Se&tiﬁn 5hhi& of the Code of Criminal Procedure,
vhe ther thé offén;er meets the Supreme penalty under
‘the Shari; Law, ié pardoned, or pays 'Diyat! dbes not
arise, because itTﬁili be in excess of the penalty

prescribed. E

8, = The contentions raised against the provisions

of Sections 337 to 339 Cr.P.C. and Sections 133 and

‘onp'/q‘



134 of fﬁe:Evidenée'Act were not pressed, They are
otherwise, devoid of merit, as any law relating to
the procedure of any Court_or Tribunal can not be
assalled until the expiration of three year; under the
Scheme of the President's Order referred to above.
9. As for fhe intenti§na1 bodily hurts as to be found
in Sections like 325,. 326 PPC, the punishment as pres-
cribed in the Holy Quran is Qisas, (eye for am eye, tooth
for a tooth efc) pardon of the offeﬁder by the injured
person, or the pay@ent of 'Diyat'. There is no DBiyat %fk&ow_
in unintentional hurts, However, in Sharié, Qisas is
limited to ceaes where the 1imb’is cut from the very
joint. The bone can neither be cut or injured therein.
As a corollery there is no Qisas, in cése of a fracture
of a bone, forlthejcutting of the entire nose, or the
tongue or a part of the lip. (?he‘iist given by me is
not exhaustlve) If the injured persom, chooses to
pardon the offender, or accepts 'Diyat', which is to be
satisfactorily proved, there is mo further question of
any Taéir at all. Thié;,as to be'found in the latteg
part of SIIs 17é “is.é concession from your Lord. After
this whoscever exceeds the limits shéll be in grave
penalty®, The text of the Quran is very clear. There
are only threé gituations envisaged and the Court ceamn
not interpose,‘and say this is not the end of the matter,
~and some addifional punishment by way of a sentence of
jmprisonment or fine has still to be reckoned ¥ith. The
quality of mercy is not strainedj} the payment of tDiyat!
should‘brovide the reguisite satisfacfion to the victim.
After all, why should an accused agree, to appease the
victim, if he is still kept guessing about his faﬁ:?
....p/5
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10, As a result, I will dismiss, S.P.No.20/79-
Karachi and S.P.Ng.1/79-Karachi and allow the
remaining petitions. ‘The amendments to Be made
accordingly, in accordance with the laws of Sharia;
as the Court's f&nction is only to construe the law,

and not to legislate.

11. Before parting with the Judgement, I would
like to express our indebtedness to Mr. Khalid Ishaqg,
for his very able assistance as an amicus curie, and

at such a short notice indeed.

it E M&AM.[L“,

JUSTICE AGHA HYDER 1
Member-I




Per Aftab Hussain, Member

This judgment will dispose of 9 Shariat
Petitions bearing the following Nos:-

1. S.P.No.,13/79-Lghore

2. 8.P.No.69/79-Lahore

3. S.P.No. 9/80-Lahore

4, 8.P.No. 2/79-Karachi

5.. S.P.NO.12/79-KaI‘aChi

70 ScPaNO . 4/80"Karac.h.i

8. S.P.No. 1/79-Karachi

9. S.P.No.20/79-Karachi
2. The mainipoint in the first 6 petitions is the
repugnancy of section 302 PPC and sections 345 and
381 Cr.P.C, with the holy Quran and Sunnah. In addition
to this in $.P.No.1l2/79-Karachi the provisions of
sections 109 and 111 PPC which deal with the sentence
of an abettor are alsc challenged as being repugnant
to the Shariat. There is also a challenge in .,
S-P-13/79—K;rachi.to‘sections 401 to 402-B, 544-A Cp,P.C

and 134 Evidence Act,

3. In the last mentioned 2 petitions - 3.P.No.1/79~
Karachi and S.PﬂNo.20/79-Karachi,‘the provisions of
sections 337, 338 and 339 Cr.P.C are challenged along-
with the provisions of sections 114-B and 133 Evidence
Act, It is also urged in S.P.No.1/79-Karachi that a
Jjudgment of conﬁiction based on the evidence of an
approver or an un-reliable witness is no Jjudgment in
the eyes of law and in any case where there is"
difference of oginion regarding the crimipality of an
accused person between the Jjudges the-majority finding
against the accused while the minority holdirg in hisl

favour the accused should be given the benefit of

doubt. Lastly it is urged in that petition that if

V4
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a person merely abets a murder he cannot be punished
with death as the punishment of Qisas can be wreaked

from the actual murderer only.

4. ‘Petition No.#4/80-Karachi challenges the
provisions abo@t sentence in sections 325, 326,

|
329, 331, 333, 335 and 338, and non-compoundability

of some of these offences,

5, The contentions in these petitions, to be

more specific, may be summarised as follows:-

1. Section 302 provides for sentence of death
or life imprisonment/é;fand fine., : The contention is
that the sentence of fine and life imprisonment should
be substituted“by one of blood mohey (diyat) if the

legal heirs of the deceased victim pardon the accused.

2. Alternatively the offence of murder should
be made_compouﬁdable under section 345 Cr.P.C., read

with its Schedule II.

3. The punishment of imprisonment and/or fine
for other offen?es of body viz, sections 325, 326, 329,
331, 333, 335 énd 338 should be replaced by the
punishment of retaliation {Qasas) or in case of pardon
by the accused of compensation (ursh) for the injury
caused to the victim and all these offences should
be made compoundable in the Second Schedule of the
Code of Criminal Procedure read with its section

345 (S.P.No.4/80-Karachi),

4. No person other than the actual killer, des-
pite being an abettor, can be subjected to the punish-

ment of retaliation (Qasas) S.P.No.1/79-Karachi).

5. In case death of one person is caused by

several persons all those peréoﬁ;cannot be ordered
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to be put to death or executed,

6. The provisions of section 381 Cr.P.C,
which renders execution of an accused person
[
obligatory are contrary to shariat since the offence
can be compounded by the heirs of the accused or of
- himself
the deceased or the victim/on the one hand and the

accused on the other even after the pronouncement

of final judgment by the Court.

7 Secéion 544-A which provides for compulsory
imposition of fine which may in its turn be payable
to the victim dr his legal heirs is bad for the
reasons that the amount of compensation is not in
conformity with the gravity of the offence, it should

be equal to the standard diyat or mrsh.

~ 8., The provision, in the Criminadl Procedure
Code and the Evidence Act about the admissibility of
evidence of an approver and grant of pardon to an
accomplice,(in?sections 33?,338,339‘Cr.P.C and
sections 114=-B énd 133 of Evidence Act)cannot stand
the test of scrutiny under shariat since such an
accomplice in case of confession is liable to be
subjected to pgnishment, andcannot furnish reliable

] .
evidence insisted upon by shariat,

9. A judgment based upon the evidence of an
approver or an'acéomplice should be declared to be no

judgment in the eyes of law,

ﬁO. Theaprovisions of sections 109 and 111 PPC
which prbvideg for the same punishment to an abettor
as provided for the actuél culprit cannﬁt be sustained
in regard to qiisas since according to shariat only the

actual killer can be executed,
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11. Any difference of opinion among the
Judges in regard to the culpability of an accused
person entitles him to benefit of doubt and as such
to acquittal, notwithstanding the majority opinion

being against the accused.

6. A preliminary objection was raised by Mr, Khalid
Ishéq that since the matter under discussion has
already been the subject matter of decision in case

Gul Hassan Khan vs. Government of Pakistan /PLD 1980

- Peshawar (Sh;riaf Bench)/, which has become effective,
the petitions challenging those matters which have been
dealt with by fhe Peshawar High Court are, therefore,
'ineffective._'Other iearned éounsel argued in favour

of the above judgment being binding on this Court.

7. The Pes?awar High Court held in the above
case that sections 54-55 of the Pakistén Penal Code
and sections 401, 402, 402A and 402B of the Criminal
Procedure Code are repughant'to the Injunctions of
Islam. It waa‘further'held that section 345(7) and
relevant parts of the Second Schedule ofC¥PC in as
far as offences concerning human body (vide Chapter
XVI) of the Pakistan Penal Code }are QOHCQTneég‘éhea?
Fepughant rto the Holy Quran and Sunﬁah. ThebCourt,
however, declared that the penalty prescribed in
Chapter XVI of the Pakistan Penal Code with respect
to offences against human body particularly section-
302 can be madé to conform to the Injunctions of
Islam by addition of provisions for pardon or penalty

of diyat.
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8. Article 203-D of the Constitution provides
that if the Federal Shariat Court finds that any
provision of 1aﬁ‘is repugnant to thé Injunctions of
Islam it shall state the extent to which such law

or any of its prbvision is so repugnant. It further
provides that if any law or provision of law is

found by the Court to be so repugnant the President
with respect to a matter in the Federal or Concurrent
Legislative List, or the Provincial Government in the
case of law with respect to a matter not enumerated
in any of thesellists shall take steps to amend the
law so as to br;Fg it in conformity with the provision
of Islam and such law or its provisions as are held
to be repughant shall cease to have effect on the day
on which the judgment of the Court takes effect.
Similar were the powers of the Shariat Benches of the

High Courts.

9. The above Constitutional provieion contemplates
that when a law can be rendered ineffective without
leaving a vacum:it shail cease to have effect after
the expiry of the time fixed by the Court. But in
case the law requires amendment, the Jjudgment can
become effectivé‘only after the amendment as ordered

by the Court is made by the relevant legislature.

10. Now in thé present case the High Court of
Peshawar did str;ke down the provision of section
401 to 4O2-B but‘the same cannot be said about
section 302 PPC and section 345 and II Schedule of
the Code of Criminal Procedure. Sections 345 and
the said Schedulé do not provide for compoundability

of an offence of murder and some other bodily injuries.
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It would, therefore, require amendment. Similarly
302 would require amendment by addition of provisions
about pardon or payment of compensation. In these
circumstance the argument that these laws have ceased
to exist has not impressed me. They are still on the
statute books and no amendment can be read into them
unless they are amended in the manner directed by the

High Court.

1. I am also not in agreement with the submission
made at the Bar that this Court being in all respects

a successor Court of the Peshawar Shariat Bench, is
bound by that decision. Firstly that deoision was by

a full Bench of three Juﬁges while the present cases
are being heard by a larger Bench of five members of
this Court. Even as a successor Court it has juris-
diction to differ from the Shariat Bench of Peshawar.
Secondly the jurisdiction of the Peshawar being limited

to its own territories its Judgment could not bind

- any other High Court. This flaw of territorial

jurisdiction has been removed now by the setting
up of this Federal Court which has Jjurisdiction
throughout Pakistan. For these reasons the

preliminary objections is repelled,

12. Before proceeding to consider the

questions raised in this petition I would like to

deal with the extent of jurisdiction of this Court.
Article 227 of the Constitution provides that existing
laws shall be brought in conformity with the Injunctions

as laid down in the holy Quran and Sunnah of the

~ Prophet (peace be upon him) and no law in future shall

40



(as distinguished;irom personal law) all the diffi-
culty would have béen obviated by replacing the present
public law by Fatawa Alamgiri. But clearly this is

not the object of the Constitution to which it appears
abhorrent to demolish the existing legal structure

in order to raise a new structure of public law., The
constitutional intent is only to repéir the existing
structure by eliminatﬁng from it what is repugnant

- to the divine law comprised in the holy Quran and the
Sunnah of the Prophet (peace be upon him) and amending |

the law to make it conform to the said divine law.

15. Interpretations of fhe divine law is a matter
which would requife the facility of consulting
opinions of all o;r renowned jurists. . The possibility
cannot Be ruled out thaththe interpretation on a par-
ticular point by a Jjurist belonging to school of
thought differéht from the one to which I belong may
commend itself to me as being more in line with the
requirements of the modern Muslim Society in the
country} In view of the Compatibility of such view
with the requirements of our society it will be
logically realistic to adopt it as affording guidence
in the task assigned td this Court. Some problems
faced by this country may, however, be aiklrarenx
absolutely new problems for which no jurisprudence may
provide any guidance. It is also possible that while
differing on a pbint our old jurists might have taken
into consideration different alternativwe:; but might
have either igno;ed some alternative or the require-
ments of the modern society may produce or generate

a new option. It may not be possible in such cases to .
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to rely upon their view,. The elimination from the

text of the Constitution pf reliance upon a parti-
J .

cular sectarian doctrine is not, therefore, without

reason. : i

16. In my View'the methodology to remove from our
i
laws any incongruity with the holy Quran and Sunnah

should be as folldws:

I

1. To find in the first instance the
relevant verse or verses in the holy
Quran regarding the question in issue;

2. To find out the relevant Hadis
(Tradition of the holy Prophet (peace
be upon him);

3, To discover the intent of the Quranic
verse from the Traditions of the holy
Prophet (peace be upon him);

4, To ascertain the opinions of and views
adopted by all jurists zzmswm¥t of renown
on that matter and to examine their
reasoning in order to determine their
harmony with the present day requirements,
or if possible to modulate them to the
demand of the modern age; and

5. To discover and apply as a last resort
any other option whithH/no doubt be in  /should
harmony with the holy Quran and Sunnah.

17. It may be worthwhile mentioning that more or

less the same prihciples are adopted by the Council
of Islamic Ideology, as would be clear from pages 18
and 19 of 'MajmuaiQawaneen-e-lslam, Vol.X, by |
Dr. Tanzil—ur-Reﬁﬁan'(now Justice). Principles
foliowed by the d;ﬁncil are:-

1. To discover the text of the holy Quran
and to refer to it.

2. If the Injunction in the holy Quran is
clear and does not regquire any further
elucidation or warrant any difference
of opinion, toc accept it without any
he51tat10n.

3. If there be any difference of opinion
on the interpretation of the Injunction
in the holy Quran, to find out the
relevant Hadis.
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4, "If there be different traditions and
if it be difficulti” to harmonise themn,
to find out the correct Hadis on the
principles laid down for discovery of
such Hadis,

5. If there be no Injunction either in
the holy Quran or in the tradition
but there be IJjma among the Caliph
or different Imams to adopt the
same.

6. In case of difference of opinion
between different Imams to find out
the version which has so far been
preferred and to adopt it only in
case it is in accordance with the
requirement of the present era,

7. In case it cannot be adjusted to
modern conditions, to adopt any of
the several views of the Jurists.

8. In case there be no guidance in the
holy Quran and Sunnah and the opinions
of different schools of thoughts also

be not acceptable, to resort to
Ijtihad,

18. Thus fhe'Céuncil also accepts the principle‘
of ch0051ng from the opinions of our renowned Jurlsts
and as a ‘last resort of embarking upon Ijtihad, the
object in either case being to reconcile the require-
ment of the present era with the teaching of the

Quran and the Sunnah.

19. Now while venturing upon the function consti-
tutionally assigned to this Court it is necessary to
remove a serious misunderstanding and also to reiterate
the established principles of interpretation of law of
the Quran. The general view which is not based upon
any comparative study, is that oﬁr statute law and the
law of the Quran are poles asunder and the twain shall
never meet. The view is obviously fallacious. . The
shariagh has impligdly and sometimes expressly approved

the customs and usages of the Arab society save to the
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eitent of their incongrﬁity_to the tenets laid down
by the Quran and the Sunnah particularly what is
declared as unlawful ((//) or lawful ((}ﬁ’). In
this respect the view of Shah Waliullah has been
summed up as~f011;ws by Dr. Muhammad Igbal in his
lecture 'The Prinéiple of Movement in the structure

of Islam':ﬁiﬁgxxﬁ%ﬂﬂxix&mxngnxxiﬁix&xiiﬁﬁx
y .

"Shah Waliullah has a very illuminating
discussion on the point. I reproduce here the
substance of his view. The prophetic method
of teaching, according to Shah Waliullah, is
that, generally speaking, the law revezled
by a prophet takes especial notice of the
habits, ways, and pecullarltles of the
people to whom he is specifically sent. The
prophet whe aims at all-embracing principles,
however, can neither reveal different prin-
ciples for different peoples, nor leave them
to work out their own rules of conduct. His
method is to train one particular people,
and to use them as a nucleus for:the building

- up of a universal shariat. In doing so he
accentuates the principles underlying the
social life of all mankind, and applies them
to conaeté cases in the light of the specific
hadis of the people immediately before him".

20. Islam thus recognised that not all customs
and usages of the Arabs were repugnant to Shariah;
and maintained most of them as good law. Our statute
laws whether inhérited from the British Government or
enacted after independence are based upon the o
principle oflcommon good and justice‘equity andhgoaa
conscience whlchuls the same as the principles of
(Maﬁaleh Mu?511%3 o o
public good | / of Imam Mglik and principle of
Istihsan of Imam;Abu Hanifa. Afortiori these laws
must be more in harmony with Shariah. In sbme

respects the statute law may not fulfil the standard

of the law of the Quran and may also be repugnant to

it but such instances ;;& few. A
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21. Consequently the first principle to be invoked
is to test these Jaws on the principles of Halal !law-
fulness) and Haram (unlawfulness) as laid down in the

divine law.

22, The holy Quran has expressly stated what is
unlawful and proh;bited, The prophet of God has made:
additions to this category, but it cannot be doubted
that the authority to declare soﬁething unlawful or
prohibited lies with the Almighty or his holy

Prophet ( peace be upon him) and it is not lawful

for any person to render unlawful what is laﬁful

see 66:1.

' "0 Prophet Why bannest thou that

which Allah hath made lawful for thee".

In 10:60 rebuke is administered for this:

"Have you considered what provision
Allah hath sent down for you, how
have you made of it lawful and
unlawful”,

23. Allama Shabir Ahmad Usmani has repeated and
developed this principle in his commentary of the
holy Quran at various places see pages 33, 138, 157;
159 and 363, Any silence about lawfulness or pro=-
hibitions about ahy matter makes it pardonable (s{>*)
which means that it cannot be categorised as unlawful,
Elam-ul—Mowaqq3¢éeq§ﬁfglf(jl;l)by Hafiz Ibn-e Qayyum

~ Vol.1, pages 215, 225, 226, 229, 322, 325, 358, and
661 (printed by Ahl-e Hadis Academy, Lahore).

24, The second principle is that by the change of
customs and usagele \3?}) the doctrinal opinion
(JLfy) may also change. (See Elamul Mbwaqqreen

(L)Abgl/(u}[) by Hafiz Ibn-e Qayyum Vol.2, pages 822 and .

843). This principle hlghllghts,the importante not
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only of change of custom but also change of era and

change in society in the context of evolution and
dynamism in the field of law, which is taken care of

by the principle of Ijtihad.

25. The third priﬁciple is that concessions and
rights if misused by the people can be suspended or
withdrawn aséﬁas done by the second Caliph by treat-
ing threeldivorces uttered at the same time as three
and irre?acégl%;c; contrary to Sunnah of the Prophet
(peace be up;n him) which treated any number of
simultaneous divorces as one. Hazrat Umar introduced

this law when he found that the facility or concession

was being generall& misused.

26, A fourth p#inciple is that it is better not
to ward off a transgressioh.if its stoppage leads to the
spread.of mQre malignant vices (Elam-ul-Mowaggieen Vol.2,

page 772).

27 The cases about murder were argued by Mian Nazir
Axhtar, Raja Haq'ﬂawaz, Mr, Muhammad Shafi Muhammadi and
Mr. Ghulam Mujtaba Séleem, while the case about other
sections dealing @ith body‘hurt'was argued by the last
mentioned gentleman. Mr. Khalid Ishag ably argued the
matter on the request of the Court. Maulana Habibui

Rahman Kandhlawi gave his opinion in writing and also madé ¢

oral submissions.'

28, The primary question for consideration is the
repugnancy to the Quran and the Sunnah of the provisions
hof the Pakistan Penal Code regarding punishment in cases of
bodily hurt or death. ' |

29, There is ﬁb contest that in case of culpablé
homicide émountiﬁg to ﬁurder (qatal—e-amd) the normal
sentence prescribed by the holy Quran is death. Verse 178
pf Chapter 2 provides:-

"O ye who believe: Retaliation is
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prescribed for you in the matter of the
murdered the freeman for the freeman,
and the slave for the slave, and the
female for the female. And for him who
is forgiven somewhat by his (injured)
‘brother, prosecution according to usage
and payment unto him in kindness. This
is an alleviation and a mercy from your
Lord. He who transgresseth after this
will have a painful doom".

In verse 179 in the same Chapter the benefits

of retaliation are recounted:-

"And there is life for you in retaliation,
O men of understanding, that ye may ward
off (evil)",
Again in verse 45 Chapter 5 it is ordained as
follows -

"And we prescribed for them therein
the life for the life".

30. These verses leave no doubt that the usual
sentence for a person convicted of murder is death,
or "life for life"., The objection however, as
already stated, ié to the sentence of imprisonment
and/or fine including the obligatory fine as leviable
under section 544FA part or the whole of which is
compulsorily payable to the heirs of the deceased victim
as compénsation.? It was arged that it is open to the
heirs of the deceased to either completely pardon
the accused 6r pardon him subject to paymeét of blood-
money (diyat). For this reliance was placed upon the
last portion of verse 178 of Chapter 2 which after
referring to the sentence of retaliation in the matter
of the murder prdceeds to state that:-
"And for him who is forgiven somewhat by

his (injured) brother, prosecution according

to usage and payment unto him in kindness.

This is an alleviation and a mercy from your

Lord",

3. Mr. Nazir Akhtar, Raja Haq Nawaz and Mr. Khalid -

Ishaq laid particular stress upon the right of the
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heirs of the deceased victim to pardon the accused
completely in which case he should be liable to
acquittal, or partially in which case he should pay
the amount agreedfupon as blood-money (diyat). They
also emphasised that since retaliation (qisas) is
the right of the murdered person te which his heirs
succeed on his déath, the state or its legislature
canndt provide evén for tazir, which can be provided
for only in the unoccupied field. For the same reasons
they argued that the provisions in section 401 to
Vsection 402-B Cr.P.C. which empower the Central or the
" Provincial Government to commute or remit s&ntence
of a convict cannot be sustained, &uch right being
vested in the heirs of the deceased only.
32. Mr, Khalid Ishag went to the extent of urging

that the sentence of imprisonment is foreign to Islam.

33.~ . On the other hand Mr., Muhammad Shafi Muhammadi
submitted that culpable homicide amounting to murder

- (qatal-e-amd) may be of two ty-pes; one involving

rights of God (hagoog-Allan) and the other involving
rights of men (ﬁaqooq—ul—gBad). Some disputes resulting
in the death directly affect only the accused and the
family of the deceased as in the case of a dispute

over water or tresspass by the cattle in the field of

. either party or tribal vengeance. Such matters would
entail the rights of man (hagoog-ul-ebad) and permission
to'compose the difference by grant of pardon to the
accused would help in the patching up of'differences,

in diminishing the sense of vengéfulness or vindictive-
ness and in cultivating amicable harmonious relations
between the parties. In such cases diyat will be an apt

alternative to retaliation (qjsas). But if the murder
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directly involves or affects tﬁe society as in the
case of unjustifiéd murder (qatal-e—nahaq) by a
person who on account of the depravity or immorality
of his chéracter is prone to take “the law in his own
hand and thﬁs creates or develops corruption in the
society, and compésition of the offence would not
meke him repént his misdeeds,the offence would entail
the rights“of God (haqdaq;ﬁllah). In such a case the
State can ﬁrovide.in law for sending the accused to
the gallows notwithstaﬁaing pardon by the heirs of the
deceased or in the alterngﬁ?ve can séﬁfénce_him to
imprisonment for llfe andApr fine. In this connectlon
he referred to the principle é%d ,ﬂWfCPEJiand also

verse No.33 of Chapter 5 which is as follows:-

"The only reward of those who make war
upon Allah and His messenger and strive
after corruption in the land will be that
they will be killed or crucified, or have
their hands and feet on alternate sides
cut off, or will be expelled out of the .
land. Such will be their degradation in
the world, and in the Hereafter theirs will
be an awful doom.".

34, Since the Muslim jurists have confined the
applicabilify of this verse to persons accused of
sedition or high-way robbery or utmost robbery within
the city, he referred to the commentary of the holy
Quran by Allama Shabir Ahmad Usmani. According to
the‘learned Comentator the generality of these pro-
visions (5:33) in the Quran cannot be cut-down and
the sentence'provided therein can be awarded inter-

alia for unjustified murder (qatal-e-nahaq).

35. Mr, Ghulam Mujtaba Saleem, Advocate, submitted

that the word 'qasas',in 2:178, itself carries the

jneaning of compoundability.
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36. There are several verses in the holy Quran

which prescribe the killing of a peréon by another pérson.
The laﬁguage in wh%chxthese verses are couched throw
light on the gravity of the offence of mufder. It would

be clear from the following verses:-
]

4:29, "...‘and kill not one another!,

4:92, "It is not for a believer to kill a
" believer unless (it be) by mistake.
‘He who hath killed a believer by

mistake must set free a believing
slave and pay the blood-money to the
family of the slain, unless they
remit it as a charity. If hee(the
victim) be of a people hostile unto
you, and he is a believer, then (the
penance) is to set free a believing
slave., And if he cometh of a folk
between whom and you there is a
covenant, then the blood-money nmust
be paid unto his folk and (also) a
believing slave must be set free.
And whoso hath not the wherewithal
must fast two consecutive months. A
%enaece from Allah, Allah is knower,
disel,

4:93, ",.., Whoso slayeth a believer of set
purpose, his reward is Hell for ever.
Allah is weoth against him and He had
cursed him and prepared for him an
awful doom".

It is not for a believer to kill a believer

unless "it be" by mistake.

5:32. "For that cause We decreed for the
Children of Israel that whosoever
killeth a human being for other than
man-slaughter or corruption in the
earth, it shall be as if he had killed
all mankind, and whoso saveth the life
of one, it shall be as if he had saved
the life of all mankind.".

6:152. "... And that ye slay not the life which
Allah hath made sacred, save in the. course
of Jjustice. This he hath commanded you,
in order that ye may discern",

‘ 17:33 "And slay not the life which Allah hath
forbidden save with right. Whoso is
slain wrongfully, we have given power
unte his heir, but let him not commit
excess in slaying Lo! he will be helped".
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2:205. " "And when he turneth away (from thee)
: his effort in the land is to make
mischief therein and to destroy the

crops and the cattle; and Allah
1oveth not mlschlef.".

37. $ﬁese'verses clarify the distinction between
a Justified culpab}e homicide i.e., a homicide with
right i.e., slaying with right, "in the course of
Justice”, “man—sléhghter or corruption in the earth"
and culpable homicide amounting to murder which is

one of the worst sins "gunah-e-kabira"., The gravity

of the offence is‘brought out by such warning that

"unlawful kllllng of a man is tantamount to killing of

all mankind and that his reward is hell for ever,

Allah's displeasure over an unjustified slaying is
repeated several times. According to Ibn-e-Kather
(see commentéfy on 17:33) it is in tradition that

the destruction of the entire world is easier in the

eye of Allah than'an unjustified murder of a believer

(momin). Shah Walllullah writes in Hujjat-ul Lah ul
Baligha Vol.II, tfanslated by Molana Abu Muhammad
Abdul Haq Hagani at page 431 "the worst of the tyranny
is murder and it ls the biggest sin". “There is a
consefdsus on this point and the reason is that to
murder is to obey, the call of 1nd1gnatlont?ﬂﬁj“’143 )
and it is the wopst manner to spread corruption (’L”)

among people.’

8. At page 432 he wrltes that 51nce premeditated
murder (/U;(}“7) is a cause of corruption and impulsive
actions it became necessary to prescribe for a severe
sentence in orde{ to stop its recurrence. Dealing with
the verse about the. reward of a murderer being "hell.

for ever" (4:93), he writes that it appears from this
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vefsé;that a murderer shall not be pardoned by God
and this is the opinion of Ibn-e-Abbas though the
majority afe of thé view that even such a person
shall be pardoned though at a much later stage than

a person committing other sins.

39, Keeping in view the enormity of the offence
the holy Quran has prescribed the most severe punish-

ment_of death in retaliation.

5:45 ",., The life for the life, and the
eye for the eye, and the nose for
the nose, and the ear for the ear,
and the tooth for the tooth, and
for wounds retaliation. But whoso
forgoeth it (in the way of charity)
it shall be expiation for him.

Whose judgeth not by that which
Allah hath revealed: such are wrong-
doers”,

(See 2:178)

40, The holy Qu}an further stresses in 2:179 "there -

is life in retaliation ... that ye may ward off (evil)",

41, Now on the one hand the holy Quran deals with
the gravify of thé'offence and gives ;ﬁdzng of eternal
demnation to its ﬁérpetrators and provides for them
punishment of extreme severity, on the other hand in
order to maintain balance in the society which is its
primary aim, it desoribes the virtues of clemency and
forgiveness. It provides:-

2:263. "A kind word with forgiveness is
better than almsgiving followed by
injury. Allah is Absolute, Clement',.

2:134, "Those who spend (of.that which Allah
hath given them) in ease and in
adversity, those who control their
wrath and are forgiving toward mankind:
Allah loveth the good",

4317  "Forgiveness is only incumbent on Allah
toward those who do evil in ignorance
(and) then turn quickly (in repentance)
to Allah. These are they toward whom
. Alla% relenteth. Allah is ever knower,
i wise", .
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24:22 YAnd let not those who possess dignity
and ease among you swear not to give to
the near of kind and to the needy and to
fugitives for the cause of Allah. Let
them forgive and show indulgence. Yearn
ve not that Allah may forgive you? Allah
is Forgiving, Merciful'.

42:43 '"And verily whoso is patient and :
forgiveth— lo! that, verily, is (of)
the steadfast heart of things".

45:14 "Tell those who believe to forgive
those who hope not for the days of
Allah; In order that he may requite
folk what they used to earn".

7:199 "Keep to forgiveness (O Muhammad), and
enjoin kindness, and turn away from the
ignorant".

This urge to forgive is on the principle
of '"to err is human and to forgive divine'.

42, It is in this context that the prescribed
punishment of retaliation is allowed to be substituted

by pardon on payment of blood-monéy.

2:178 . "... And for him who is forgiven
somewhat by his (injured) brother,
prosecution according to usage and
payment unto him in kindness".

43, Thus while“providing for the satisfaétion of the
desire for righteous Qengeance for the worst possible
wrong perpetrated on the murdered and his family the
holy Quran takes into account that though retaliation
is life yet in some cases the saving of even such
ignominious life as that_of a murderer may cut at

the root of unrigﬁteous and unjustified vengeance and
may be helpful in creating good will between the
families of murderer and the murdered, since in some
caées to forget a wrong may be the best revenge.

Alexander Pope says:

"An enemy overcome by force is
only half overcomeV,.

In a moment of despair of the enemy when all hope of

survival is lost to him, a kind gesture of saving his

i
1 .
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life by the victims heirs may overcome him completely
and may awaken t@e sense of good fellowship in him
and members of hés family. This in some cases may be
a better guaréntee for maintenance of law and order

in the locality. !

i, There is therefore, no doubt that contrary to
the offenceslof Hédood which in théir entirety deal
with violation of right of God (hagoog Allah), the
offence of murder and, as will be seen later, of offence
of injuries to the bodies generally violate the right
of man. It is for this reason that in 17:33 the power
over a klller is glven to the heir of the slain, Ko
doubt subJect to an admonition that he should not
commit excess, K in wreaking retallatlon. In 2%178 the |
heirs have also been given the power o forgive
somewhat and to pr?scribe according to usage and payment
unto him in kindness". It means that if the heirs and
successors of the deceased feel inclined that the
murderer may not be sentenced to death but he may be
awarded some lighter punishment, they may agfee to
give up only some Qortion of the blood money.... The
heirs of the deceaﬁed or the claiman%s‘for retaliation
should have the right éither to get the culprit to
undergo full sentence through the State or if they

afé so disposed, to relinquish their right of exacting
the extreme punishmént, they may obtain compensation

in money.

_ 45, Maulana Magbool Ahmad a commentator belonging

to the Jafria sect states as follows:-
I
"When one (murderer) is pardoned
somewhat (i.e. gasas) from his brother
momin}, person granting pardon should
be gentle in his demand (of diyat)".
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46, In Sahih Bukhari Vol,III, Hadis 1775, it is

related from Hazr,t Ibn-e-Abbas that pardon means
that even in premeditated murder blood money may
be accepted. He also stated that - ]¢C/Lﬂ1
means that t%/y demand (blood money) s ould be accordlng

to custom and should be paid in a good way.

& of ,
47, The alternative/qiisas and diyat is stated in

"a number of ahadis for example hadis 1774 in Sahih

Bukhari Vol.ITL, Balugh-ul Maram by Allama Ibn-e
Hajar-As-Kalani, hadls No.1204, Mishkat Vol.ITI,
page 171, Sunan Apu Daood, Vol.III, page 413, hadis

. ]
1091, Sunan Ibn-e Maja, Vol.II, hadis No.399, 400 and
401,

i
¥

48. There are some ahadis in which the 3 alter-
natifes are éiven %ut it is difficult to reconcile them
not only with the ;ext of the holy Quran but also with
the similar hadis related by the same authority. In
Balugh-ul Maram, gég;; No.1204, is from Abu Shuraih
Khaza that hence forward if some body is gullty it will
be for the merﬁbers of his family either to accept diyat

or kill him by way of retaliation.

49, ﬁ%, therefore, requires to be considered
whether the holy Quran provides for three alternatives
of retaliation (g&sas), pardon or blood-money; or it

provides for the dual alternatives of retaliation and

JJI B

blood money. The arguments of the learned counsel for
the petitioners were in favour of the three alternatives
but they read traditiorng in favour of both the

propositions. .

50. Verse 2:178 as stated above provides "And for

him who is forgiven somewhat ... the treatment according
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If
to usage and paymént in kindness". The word somewhat
which is underlinéd by me is significant. It points out
that the prescribed forgiveness is not ttal and the .
culprit is still b@und to pay to the heirs of the deceased
the compensat}on in terms of money fpr_the ﬁnjustifiable
homicide, This iﬂterpretation finds support from the

word takhfif (reduction).

51, The word takhfif ( kj»;;) means lightening or
reduction of the' weight, 'extenuation' or 'alleviation’ and
takhfif-ul Aqubah EE#SJL_)Agé ) means commutation’ of |
sentence which means 'to exchange for punishment lesgwué-
severe', It does nﬁt have the sense of absolute pardén.
A bare reading of verse 178 (2:178) proves that the

word -takhfif (reduction) is relatable to reduction in
the sentence { & }9) of retaliation. Its interpretation
in the sense of commutation of sentence is amply
Justified. \ | |

52, According té Ibn-e Kather blood-money (diyat)

is nothing but fine.

53. In the context of what is stated in this verse
retaliation béing fhe extreme penalty its reduction
would be the liability to pay blood money. Total
pardon cénnot mean reduction of sentence since it
will amount to its obliteration. It is for this
reason that in Tafhim-ul Quran . by Mau3atia Maudoodi

is of the opinion that pardon should be on paymeﬁt
of blood money, |

54, Maulana Muhammad Ali Jallundari has étated the
same principle when he said while commenting on this
Qerse ??here may be circumstances which alleviéte the

guiit."In that case the murderer may be made to pay a



fine to the relatives of the murdered person. Such
money is called diyat or blood wit,"

55. The English translation of what Maulana Abdul
Majid Dariyabadi says in his comments on this verse
is;'the word ™ Cfpzﬂ(i.?; somewhat) is significant
which means that 6n1y a poftion of the sentence
prescribed bé abahdoned not that the whole of it may-
be. pardoned.) However in Abu Daud, Sunan-e-Darmi and
Ibn-e Maja the thfee alternatives of retaliation,
pardon or divat afe attributed to Abu Shuraih Khazai:
to whom is attiibuted thé statemenf of the two‘alterna-
tives in Balughul Mgé@m (hadis 1204), These two different

statements from the éame c&mpanion cannot.be reconciled.
_ ' ' y7
56, The tradition ascribed to Anas that ¥ a

matter punishable with retaliation céme before the
"holy Prophet (peaée be upon him) he would direct him
| to be pardoned does not mean that the pardon would
be total pardon and not a pardon in terms of
reduction of the sentence which would amount to
takhfif as stated in verse (2: 178), The meaning

of thiS‘statementkwould be clear if it is read in
the context of the explanation given by Hazrat Abbas

that pardon means’payment of diyat.

57 Similarly nothing turns upon the arguments of
Mr. Khalid'Ishaq'Which he addressed on the basis of
Al Jami-al Ahkam—ul Quran by Qurtabi Vol.II, page
253, that the word (j“’(somewhat) denotes blood,

The pardon is no doubt of blood or retaliation only'
and not of what follows this provision in 2:178
regardlng payment accordlng to usage which may be

: con31dered to be a reductlon. It would, therefore,

.
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necessarily mean ﬁayment of diyat as a consideration
for forgiveness. 1 am, therefore, clearly of.the

view that the Quranic text provides for two alter-
natives viz., pun;shment of retaliation and in case
life of the killer is pardoned punishment of payment
of diyat by him, portion of which also may be pardoned
by the heirs or sﬁccessor of the deceased as stated

by Maulana Abdul Majid Dariyabadi.

58, Mr. Khalid Ishaq relied in favour of concept

of complete pardog on that portion of 5:32 in which

it is stated that saving life of one is like saving the
life of all mankind. He argued that pardoning the
culprits im complétely by an heir and thﬁs saving his

life would amount to séving the life of mankind.

59. The relianﬁe on this verse would render
nugatory 2:179 whfch ordains-
"And thefe is 1life for vou in retaliation®.
If there is life in gasas or‘retaliation, saving the
life.of a person,dommitﬁing culpable homicide amounting

to murder cannot amount to saving the life of mankind.

60. In the view of Maulana Abdul Majid Dariyabadi
(see his commentary on the Quran) ‘saving a life is
praiseworthy and réquitable-&f it is saved from an
unjustified murder/attack, If the word of the verse
aré interpreted inftheir generality and literal
sense (an anamoly érises); To save a person from
ggsas or from Justified homicide would itself amount
to sin and an assi?tance in what is prohibited:JIn'
view of this I canhot subscribe to the argument of

Mr, Khalid Ishaq.
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61. It was urged that verse 33 of Chapter 17:
"whosoever is slain wrongfully We have given power unto
his heir", confers not only the authority-of retaliation
on the heirs of the deceased victim but also vests him

with even an unrestricted fight to pardon the culprit.
LY

T

62. Thisz%he viéw of Ibm-e Katheer as also of
Maulana Maudoodi vide Tafhimul Quran Vol.II, page 614,
note 35, But in the commentary 6f Quran by Maulana
Ashraf Ali a different view is taken since the verse
is explained as saying that "We authorised his heir

to obtain retaliation'.

63. Maulana Shabir Ahmad Usmani is of the view that
the verse confers ﬁpon the heirs of the slain a right
to seek from'thekGovernment retaliation by killing.
But they should not exceed the limits and arrange for
the puhishment of an innocent person instead of the
murderer or of innocent persons in addition to the

murderer or disfigure the murderer by cutting his.

ears, nose etc,

64, This later view is thus preferable. The
words 'but let him not commit excess in slaying'
immediately following the words 'whoso is slain
wrongfully We have given power unto his heirs!
clarify the diviﬁe intent of‘conferment of only
the authority of retaliation by this verse on the

heirs of the slain.

65. In view of this discussion the utmost that
can be said for amendment of the Pakistan Penal Code
is that the alternatives sentence of payment of blood

money should be added to section 302,
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66. Even if it is assumed for the sake of reason-

ing that complete pardon is also contemplated in

2:178 that cahnot help the petitioners since that pro-
vision cannot be included in the Penal Code which |
deals with punishment only (see sec.2) and not with
compoundability. As is clear from section 2 of the
Penal Code it deais with the acts or omissions

contrary to the provision of the Code and the

lliability of the person guilty of those omissions

to punishment under this Code. The petitioners!
purpose can be served by the amendment of section
345 Cr.P.C, but as would be seen later, in my view

1l .
it is a section dealing with the procedure of the

Courts and as such it is not within the Jurisdiction

of the Federal Shariat Court to give a declaration
or direction for émendment of that section.

67. It was at one stage argued, though half
heartedly, that verse 33 of Chapter 17 confers the
rights of killingfon the heir only. I cannot
subscribe to this wide proposition. The last portion

of this verse 'Lol! he will be helped' gives a right

to the society or: the State to arrange for execution

of the death penalty. Muhammad Ali in his comméntéry
says that these words probably indicate "that as the
Government is bound to aid him by bringing the murderer
within reach of the law, the heir should not take the
law in his own hapds". This also appears to be the
opinion of Maulané Shabbir Ahmad Usmani, since he

also insists upon‘the State aid in bringing the
offender to book. Maulana Abdul Majid.Dariyabadi

comes to the same conclusion ihe view of the opening

words of 2:178. He explains retaliation (qisas ) in

the following manner:-
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"Qfasas is not a synonym of naked vengeance
that every individual may take himself from
another individual. On the other hand it
is the name of an organised, civilised and
systematised form of punishment in Criminal

. Law, It is a collective law for the whole
ummah. The duty of its execution falls on
the government or its officers. Wordse*fy#) a1l
are used to address the Mudlims collectively and
not in their individual capacity".

-

68. ~Phere is thus nothing in the Quran and the
Sunnah against the State being responsible for
execution éf_the culprit. While carrying out the
execution it shall be treated‘xé%;e acting on

behalf of the heirs of the deceased.

69. The next point is whether-the sentence of life
imprisonment and finé is repugnant to Islam. I have
already dealt with the question of righthf the heirs
of the deceased to retaliation (17:33) and pardon on
payment of blood-money or diyat (2:178), But murder is
an offence which cannot be said to involve only rights
of the heirs of the deceased. It also involves the
rights of Allah,_though in certain cases the rights

of the heirs may be given preponderance in the
interest of maingénanée of peace in the locality by

creating good will and amity if possible between the

heirs of the deceased and the accused or his family.

70. Quran describes, as stated above, this sin

to be the worst of sin and treats the wrongful, killing
of one person as the murder of the entire mankind. For
this reason the normal sentence for the offence of
murder is of death. According to thg‘ﬁyadition of the
holy Prophet (p;ace be upon him) Dtu%}?ij’(we shall
kill a person who kills) or /Le;J r,,f‘;.._;d/(aetaliation

: - e
) 1 3 -
is Allah's command). The Quran empha51s§scF@UCijf}Ct:d,



- 29 -

(insurrection is much graver than murder). It, there-
fore, points out as stated by Imam Ibn-e-Taimia in
Siyasat-eeSharia; rage 239, that to murder any person
is to involve onese}f in ﬁischief,corrﬁption and
moral depravity (//pj)\~;). It cannot be doubted that
mischief, corruption and depravity'affect the éociety
as much as an individual. For this reason the
punishment of a mischief‘monger ($)7) who habitually
causes injuries to the members of the SOCiety is-
death (see Islami Faujdari Qanoon by Salamat Ali
Khan, page 163) or detention in prison till he
repents. It is for this reasogs that it is stated

at page 5 of the above book which is an Urdu
translation of Kitab-ul-Ikhtiyar, on the authority

of Fathul-Taqdir;-

"Iwo rights are blended in retaliation;
one is the right of God since it frees the
“world of corruption ( >U3) and secondly
the right of man, in so far as it is a
source of satisfaction to the heirs of the
slain".

It is further stated on the same page

on the authority of Itabiai-

"The preponderant right, however, is that
of man because you have already seen that
retaliation comprises of two rights in which
the right of the man is preponderant. But it
does not mean that there is no right of God",
While commenting on 5:45 (which in his

commentary is marked as verse No.48) Allama Yousuf
Ali writes:-

"Even where the injured one forgives,

the State or Ruler is competent to take

such action as is necessary for the pre-
servation of law and order in society".

71. Maulana Abdul Majid Dariyabadi is also of the
same view in his commentary on 2:178, He states that

the offence of culpable homicide amounting to murder
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is not only an attack on the State or the society as
a whole but also on the individual, meaning thereby

that the offence has a public character as well as private.

72. In Kitapul Figh by Abdur Rehman Al-&jaziri,
Vol.V, (Urdu translation) pageI489, has been discussed
the authority of the State (Sultan) in connection with
the offence of murder. He writes:-

"It will notbe correct to say that if

those who have a right of retaliation

pardon the accused law and order situation

may arise; because, as, has already been

stated the person entitled to retaliation

will generally insist upon the punishment

of death. Assuming that he pardons the

accused the Jjudge can still punish him if

he is of the view that peace in the

locality shall be disturbed and it is

necessary to keep him under detention ...

till he is convinced that he has reformed

himself",
73. = At page 490 are given the opinions of different
schools of thought. The opinion of Malikis and Hgnafis
is that'withstanding pardon by the heirs of the deceased
the State is entitled tc award a punishment of one
hundred whips or of a year to the murderer and the
same view is attributed to the second Caliph and
Medinites. The view of persons belonging to the Shafie
and the Hanbli schools is that this is not permissible
excépt when the murderer is notorious for his corrup-
tion, moral depravity and mischief mongering. In that

contigency he can be imprisoned or whipped or deported.

Th. This is supforted by Anwar Ahmad Qadri in

Islamic Jurisprudence in the Modern World (printed
by Sh. Muhammad Ashraf), Lahore, page 299 in which
he states that gg;;g can be given with blood-mbney

(diyvat).
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75 This is also laid down in 5:33 which provides
the following sentences for waging war against Allah
and raising corruption or mischief in the land.
5:33 "The only reward of those who make

war upon Allah and His Messenger.

and strive after corruption in the

land will be that they will be

killed or crucified, or have their

hand and feet on alternate sides

cut off, or will be expelled out

of the land, Such will be their -

degradation in the world, and in

the Hereafter theirs will be an
awful dgom".

76. The sentences are,« (1) death, (2) crucifixion
(3) cutting of hands and feet from the opposite side
and (4) expulsioﬁlout of the land which has been
interpretéﬁ by some as imprisonment. The commentators
have confined thé appliqability of this verse to
sedition, dacoity or high-way robbery. But there is
no juStification;for thus limiting its scope and
extent. The words of the verse are applicable inter-
alia to situatioq where the acfions of individual or
a group amount to creating corruption in the land
(Oaﬁng)l“;),rin fact according to one sense spreading
corruption in thé land itself amounts. to wagihg war
against Allah whé has ordained fhe retention of a
balanced society'full of" virtues and free of vices.

It is for fhié reason that AllamauShabbir Ahmad Usmani
is of the view (éee his comentary on 5:3;) that there
is no justification for curtailing the géhefality of
the words used iﬁ this'verSe té specific offences 6f
sedition, robber? or dacoity. The language of the
verse should be considered in its wider seq%e. To be

at war with Allah and His Prophet (peace be upon him)
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or to create corruptions or disorder in the land would
cover all such métters aé,- (1) offensive by the non-
Muglims (2), the mischief of apostasy (3) highway
robbery, (4) dacoity, (5) unjustified murder,(6) plunder,
looting or pillage,(7) criminal conspiracy and

(8) seditious propaganda. Each of these offences are
such for which an offender would be liable to atleast

one of the sentences referred to therein.

77« v The féference to gatal-e nahaq or unjustified
murder clarifies the opinion of the worthy commentator.
In fact creation"of disorder in society which 6ne
wishes to be an ordered society would itself amount

to creating corrﬁption or mischief ()[—;). Thus a
person who is a goonda (arch criminal) takes pride

in his being called a goonda, It is his hobby as

well as policy to create. terror in the minds of

members of his locality who would like to put an

end to his criminal activities. He earns his living
by sale of liquor and other intoxicants, progtitution,
gambling, black mail and making people péy protection_
money. He master minds the criminal activities of
others and thus assembles round him other criminals
hardened ¢old blooded as’well as potential., In the
advancement of any or all of these‘activitié§§gommits
or abets murder. Is he not one who creates éorruption

( )L“’) in the land?
]

78. Similarlyha raé%geer who abets the commission
of theft of cattle and in the attainment of that
objective is so unscrupulous that he does not hesitate

in the abetment or commission of offences of murder
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ought to be considered a terror to the society or as

a person creatingécorruption in the land. PMurder
committed by such person would, therefore, fall within
the verse. In fact this is a verse which if acted

upon would eradlcate the menace of such arch criminals
from the 5001ety The verse provides the best pro-
tection agalnst organised goondalsm, terrorism, black-
mail, malntenance of dens of vices which attract members
who otherwise would have been virtuous and good members
of the society. According to Islami Faujdari Qanoon by
Salamat Ali Khan,: page 163, mischief mongers can be
punished with dééth or by detention in prison till

they are truly repentant.

. I'e
79. Tt is interesting to note that $hah Waliullah
in Vol.II of Hujjat-ul Lah-ul Baligha page 431 has
held the offence of murder to be the worst fowm SFE

creating corruption (»l.») among the people. He saysi-

il
(It is the hlggest cause of
corruptlon).

80. Imam Ibn—é Taimia has referred tq the opinions
of various jurists about categories of corruption
punishable with death in his book Siyasat-e-Sharia,
page 225 (Translation by Muhammad Ismail Godarvi).

1., Sentence for espoinage according to Imam
Malik and some belonging to the Hambli school
of thought is death.

2. According to Imam Shafi and Imam Ahmad and
some followers of Imam Ahmad and Imam Malik if
a person introduces in the land anything new
which is contrary to the holy Quran and Sunnah
he should be put to death.

3. In the view of Imam Malik persons belonging
to Qudriya sect should be put to death not
because they were apostates bq;'because it

was the worst corruption ( >\?) in the land.



4. In the opinion of Hazrat Umar and Hazrat
Usman, Hazrat Hafsa and Hazrat Abdullah-bin-
Umar the sentence of a person practising

magic is death by sword., According to some,
such a person is an apostate but some jurists
say that he is liable to be killed for creating
corruption (>L~#) in the land.

5. According to Imam Abu-Hanifa a person'repeat-
ing the commission'of an offence punishable by .
death is liable to be slain by way of tazir.

6. According to Imam Abu Hanifia a person who
habitually makes other, part with their

. property by cheating and fraud should be put
to death. .-

7. If it is proved about a person that the
society cannot rid itself of hiin unless he
is killed, he should be put to death. In
support of it is cited from Sahih Muslim a
tradition related by Arfaja-al-Ashjai who
heard the holy prophet say that 1f you are
unanimous~about a particuiar person and
somequy‘cémes to you to create dis-unity
amongst you or to'disrupt your society you
should put him to death.

8. About a person habitually taking liquor
it is said that if deSpite'punishment he -
repeats-his offence of taking liquor he
should be put to death on repetition of
the~offen%e a fourth time since he spreads
" corruption ()LJ&). '

"9, Hazrat Umar heard a woman reciting some

' Souplets'but of which one couplet expressed '
a desire to meet Nasar son bf Hajaj. Hazrat
Umar called'Nasar'aﬁd confirmed that he was

- mextremely handsome person. He got his head
shaved. This added to- his beauty ag& grace,

g ' : " He, therqfore, turned him out of thé“city and

deporﬁed.him to Basra so that the women folk
of Madin%_might not be involved in scandal (%),

T T I - g | o PP w, . .
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ﬁf 10, If a‘;erson acting as a son to a deceased
victim accepts diyat but despite this kills
the culprit the holy Prophet is stated to have
said on the authority of Jabar bin Abdullah that
such a maﬁ should be killed.

81. Accordlng to Raja Haq Nawaz this would still
be a case covered by verse 2: 178 in which the heirs
of the murdered ?ulprlt have a right to pardon or
obtain blood—monéy. It is true that notwithstanding
the authenticity of this ﬁradition thekview of Imam
Malik and Shafai is that this should be treated as -
a new murder. Bﬁt Akrama and Kataba are clear that
such a person should be put to death and in the
opinion of Hasan it is discretionary with the Imam to

put him to deatﬁ or to allow the heirs to obtain
":’ -

S [
i

82. Precedents are, therefore, not lacking to

blood money. ..

show that where there is element of corruption the
matter is governed by the principle of right of God
and it is open to the Court to sentence a culprit by
way of tazir to death or imprisonment. This is
further borne out by the fact that verse 5:33 about
corruption or wéging of war against Allah and His ;
Prophet (peace Ee onn him), immediately follows
verse 5:32 in w%ich a wérning given to the children
of Isreal (Bani;Isreal) was repeated that the un-
Justlfled murder of one humaé?ign%s if the entire
mankind has been killed. This context proves that

wherever the killing is the result of or with a

view to creating corruption ( >Ls) it should be
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dealt with in the manner provided by verse 5:33 and
the sentence in a case of unjustified murder from

among the four sentences enumerated therein would

be the sentenée.of death or imprisonment.

83. Faced with the principlé of verse 33 of
Chapter 5 some learned counsel submitted that another
. section could take care of the circumstances in which
that verse would be applicable. In this connection .
reference was ma@e to sections 396, 397 PPC. But-
this objection is without force. The policy of law
is to make the 1égislation as coﬁﬁféﬁénsive as
possible, so as to make it applicable to different
circumstances. It is for this reason that the
Pakistan Penal Code in its section 302 has described
two alternative sentences leaving it to the Judge to
award the appropriate sentence keeping in view the

. facts of each casL before him. Section 396 and 397
deal with cases of robbery and dacoity. Similarly
Chapter 6 deals with offences against the Staté
including seditiog. The section in which provisions
for unjustified mﬁrder should be properly made would
be the section relating to murderfr It is for this
reason that section 302 is the only section in which
sentence for murder contemplated by verse. 33 of
Chapter 5 should Be introduced. And this would not
bé somethingfstrange. We have already seen that in
the‘Ordinance relating to punishment of Hadd,provision.
for taZir has also be made. As an illustration I may
refer to section 10 of the offence of Zina (Enforcement
of Hadood) Ordinance (VII of ;979), which provides

that "subject to the provisions of section 7, whoever °
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commits Zina or Zina-bil Jabr which is not liable to
Hadd, or for which'proof in either of the forms mentibned
in section 8 is not available and the punishment of

gazf liable to Hadd has not been awarded to the
complainant, or for whiéh Hadd may not be enforced under
this Ordinance, shall be liable to tazir". Provision for

2t
sentence to tazir is made in silb-section (2) of section

10,

84, On the same analogy tazir must necessarily be
provided in-section 302 for cases in which the right
of Allah is considered preponderant over right of man.
The standard of evidence for gasas or retaliation is
higher thaﬁ the standard of evidence followed by the
Courts. On the analogy of Hadood Ordinance where
evidence is insufficient from fhe standard of Islamic
Sharia and a person may still be convicted for tazir,
it is necéssary tb maintain Fhe sentence of imprison-

ment and fine.,

85. It was, however argued by Mr. Khalid ishaq that

there is no concept of punishment of imprisonment in

the holy Qurén and Sunnah. The reference to such .
Hazrat

punishment is found in-the case of/Yousuf who was put

in prison by the then Government of Egypt but it does

not have the seal of appro#al of the holy Quran.

3 s & -
86, ° This argument has not impressed me in view

of the words C}%}X}(Jfﬁ,;f’in verse 33 of Chapter 5,
It is true that these words have been interpreted by

some commentators as meaning deportation but according .

to the Hanafi ﬁiew it means imprisonment. (See commentary
by Maulana Abdul Majid Dariyabadi). A reference to this’

view has also been made by lMuhammad Ali in his. commentary.

J

1
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He says:(/&a}(jfyiﬂf literally means that they should

be banished from the earth, but according to Abu Hanifa

the meaning is here imprisonment (Al-Habs) and most

lexicologists accept this. L.A also accept this inter-
pretation that they should be kept in the prison. The
reason is apparent. No one can be banished from the

whole of the earth unless he is kept in prison ...".

87. A tradition reported from Ibn-e Umar is reproduced
(tradition No.1202) in Balgh-ul Maram, by Allama Ibn-e
Hajar Askalani at page 242, that the holy Prophet(peace
be upon him) said thét if a person seizes another person
and a third person kills the person so seized the~acfua1'

killer will have to be put to death while the man who .

seizes him would be imprisoned. According to Darqufni
this tradition istmaosool (Llfﬁf). According to Ibn:e
Qathan it is sahih ( é; ) since the relators are men
of pietydbﬁf Baihéqi has preferred this tradition as
falling in the category of Mursal Q}f}’). Hazrat Ali
decided an analogous case in the same manner and
imprisoned the person who had seized the victim at

the time of murder. (See p.566 of Vol.V of Kitab-ul-
Figh by Abdul Rahman Aljazirigﬁ). it is possible that

in the above cases the person seizing did not have the -
intention that the person seized be killed since the
view of Imam Malik koowewmex is, as stated in Mowatta

at page 672, that if the man has seized the victim wifh
the objective that he should be put to death he would

also be subject to retaliation.

88, Yet another instance is of the sentence of a
person violently killing his slave. According to
Ibrahim the killer will be handed over to the heirs

of the deceased slave. Imam Muhammad is opposed to this



view since according to him there was no retaliation
inter owner and slave. OUn the other hand the owner
should be saved from retaliation and should be

imprisoned. This is stated to be the view of Imam

Abu Hanifa also (for reference see Kitab-ul Asar by

Imam Muhammad page 265).

89.  Muavia Bin Abu Sufian on a reference from
Murﬁan bin Hakim directed that an insane perscn should

nét be killed in rétaliation but should be imprisoned.

90, - These instances negative the assertion of

Mr. Khalid Isﬂaq that Islam does not recognize . imprison-
ment as punishmeqt}or for detenﬁion.' it is,rtherefore,
cléar that the‘senéence of impfisonment and fine in
section 302 being sentences leviable by way of tazir
are not repugnan% fo the holy Quran and Sunnah. The
section, however, fé%uires to be émended in order to
include in it by way of provisos, the provision firstlji
about persons who will not be executed by way of retali-
ation, secondly about the manner in which an offence can
be compounded by tﬁe heirs of the deceased unlesé the
culprit is liable to be punished for tazir; and thirdly

the forum which should have the authority to determine

the question of geﬁuineness of the compromise.

Pt . -
91, This last mentioned provision is necessary in

view of the circumgtances prevailing in the country in
which an accused person uses.all tactics including

force and black-mail, to tamper with investigation of
the offence including the evidence, Some times the heirs

of the deceased penson, who will otherwise be interested



in seeking retaliation may be terrorised into submission

to agree to.compouhding the offences. I respectfully.
agree with the suggestion in the case of Gul Hassan
given by the Peshawar Shariat Bench that the question
of deciding upon the genuineness of a compromise and
permitting composition in a case of retaliation should
be.vested_in.the High Court whether the agreement of
composition is filed during the trial or during appeal
or is filed after the Jjudgment of conviction and
sentence of-death has attained finality but before

1

execution of the said sentence.

92, In view of what has been stated above it is not
necessary to deal with the arguments about section 345
Cr.,P.C, The Peshawar High Court in the case of Gul
however
Hassan, (PLD 1980, Peshawar 1), has/taken the view that
section 345 Cr.P.C. is repugnant to the Injunctions of
- and .

the holy Quran and Sunnah/has disagreed with the argu-
ments that being a matter of procedure of the Court,
it is not within the Jurisdiction of the Shariat Court
to make such a declaration. Similar embargo on the
Jurisdiction of the :Court has been continued in

and 203D
relation to this Court vide Article 203-B/of the

Constitution.

93. The view of the Peshawar Bench is that section
345 Cr,P.C is in’ the nature of a substantive provision
of law and.ﬁot a mere matter of procédure. The learned
Chief Justice relied in his leading judgment on Nabi
Ahmad and another vs; Home Secretary, Government of
West Pakistan, Lahore and 4 others (PLD 1969 S.R.599),

as also on a quotation from jurisprudence by Salmond
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Tenth Edition, page 475; I have the highest respect
for the erudition and knowledge of law of#the learned
Chief Justlce but I regret that I cannot subscribe to
the finding that the Shariat Benches under the
provisions then in force or for the mattef of that
this Court has any Jjurisdiction to make a declaration

about section 345 Cr.P.C or the Second Schedule of the

- aaid Code,

94, Under Article 203-D of the Constitution the
Court has the jurisdiction to examine or decide whether
or not any law or provision of law is repugnant to. the
Injunctions of Islam as laid down in the holy Quran and
Sunnah of the holy Prophet (peace be upon him). 'Law’
hés been defined in Arti203Bicn as not including inter-
alla 'any law relating to the prggfdure'. There can |
be no dispute on the question that the Code of

Criminal Procedure is a law relating to the procedure
of the Court. It provides in its section 5(1) that

all offences under the Pakistan Penal Code shall be
investigated, enguired into, tried and otherwise dealt
with according to"the provisions hereinafter contained.
It is not necessary to consider the import of investk
gation and inquiry since, the relevant procedure is
that of.trial which is undoubtedly governed by the
provisions of the Cr,P.C. Now a trial under the
ordinary parlance will not only deal with the forum

but also with the way in which it is to start in ?
continue and to come to an end in a Court of law,

For the trial to start it is necessary that complete
xxk facts constituting the offence be presented in

Court or a report in writing of such fact be made by
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any Polics_Officef or the Court may upon an information
received'ffom any person other than Police Officer or
upon his own knowiedge or suspicion that such-offence
has been committed“may proceed to take‘cognizgnce of

the matter. In a case triable exclusively by a court
of Sessions the case is to be sent by the Magistrate

for trial to that Court. A trial envisages framing of
charge, téking of evidence and ultimately passing a

final order of discharge, acquittal or conviction. All

these proceedings including the procedure how a trial

- would come to an end are matters of procedure,

95. Section 3457Cr.P.C provides for compounding of
offences under the Pakistan Penal Code, with or without
permission of the Court because certain offences are
compoundable with the permission of the Court only.
Sub=-section (6) of section 345 deals with the effect

of composition of offences including offences compounded
with the permission of the Court, it provides that the
effect of composition would be the acquittal of the
accused. Composition is, therefore, a manner in which
the trial is to culminate. It is, a provision of law
dealing with the procedure of Court and not subject to
any declaration by Fhis Court about its repugnancy to
the holy Quran and éunnah of the holy Proﬁhet (peace

be upon him).

96. I am also of the view that the distinction
between a substantiye law and procedural law is not of
any relevance in this context since that distinction

inter alia
has been treated to be relevant on the question/of
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retrospectivity of a law. A law may provide for a
substantives right and yet may be procedural in
character. Even a right of appeal though a substantive;
right is a provision relating to procedure in some |
seﬁse at least. T;is matter is thus beyond the
Jurisdiction of this Court.

P
97. The next question is about the provisions of

“sections 55, 56 of ‘the Penal Code and sections 401 !

to 402-B of the Cr.P.C,, which vest jurisdiction, in

the Central or the,Provincial Government to suspeﬁd,
remit or commute thé sentence passed by a Court of 1aw.§
I respectfully agrée with the findings of the Peshawar ;
High Court in the above case that the provision of |
section 401, 402;A%and hO2LB not being provision about
the procedure of the Céurt are not saved and are subjec%
to the authority of this Court. I am also in respectful
agreement with theyfiﬁdings that where the heirs of the

deceased may be in a position to dictate terms to the;_

|
|
|

Court in respect of sentence, the Central or the
Provincial Government cannot press into service the
jurisdiction conferred by the above sections to
commute or remit fhe sentence of the convict. But !
this does not conclude. the matter in view of‘the
conclusion arrived at by me that the Court can award
tazir in certain cases where the right of Allah is
held to have prépoﬁderance.. It would‘follow that in
such cases the Imam or the State would have thie
authority to suspend, remit or commute the sentence

already passed.
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98, This view of mine is supported by the statement
of law in Islami Faujdari Qanoon by Salamat Ali Khan,
page 157, that'tazir is the right of God and Imam can

pardon it'.

99. - The learned counsel for the petitioner did

not appear in S.P. No. 20/79- Karachi in which
provisions of section 337fr.P.C, and section Fl4 and

130 of the Evidence Act has been challenged. Mr. Muhammad
Shafi Muhammadi is a petitioner in a similar case |
8.P.No.1 of 1979-Karachi, but he did not argue that
case, However, I am clear in my mind that these
provisions of the €riminal Procedure Code and the
Evidence Act relate to the procedure of the Courts

and are immune from the jurisdiction of this Court.
These petitions are, therefore, liable to be dismissed.
But bafore doing this I would like to meet an objection
taken in S.P.No,1/79-Karachi by Mr. Mohammad Shafi
Muhammadi that in case where sevefal persons have Jjoined
to kill one person, all of them cannot be subjected

to retaliation and in eny case the person abetting

the offence cannot be made liable to the same sentence
as the actual killer. Nothing is far from the truth.

It is a well known fact thet on a child being killed
Hazrat Umar sentenced five or seven persons to death

and stated that even if the entire city of Sanna had
been a party to the death he would have executed all

the inhabitants of that city.Balughul Maram by Allama
Ibn-e Hajar Askalani, tradition No.1203. The Hanbali

view is contrary to this. But Shafies and Hanafis

~agree that all participants in the murder of one

person shall be put to death irrespective of their
number (See page 544 of Vol.V of Kitab-ul-Figh by

Abdul Rehman Aljaziri).
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100. As regards the objection about the sentence
of the abettor it will be sufficient to quote from
Minhaj-ul Talibian page 397: "premiditated homicide,
committed under coértion by violence renders liable
under the law of talion not only'the person who
exercised the coercion but also the person who
allowed himself to be intimidated for the law

regards them as accomplices'.

101. There is a concensus of Jurists on the
sentence of the person who exercises coercion. The
difference of opinion is only about the sentence of

actual killer, only Hanafis from amongst the four

8chools being of the opinion that the latter cannot
be executed in retaliation.(See pages 537 to 544 of
Vol.V of Kitab-ul Figh by Abdul Rahman Aljaziri).
This view will ﬁold good about an ordinary abettor
also. In fact it would be highly unreasonable to
held that a person coerced to kill should be
subjected to retaliation while a person who has
actually coerced another person to Kill should

escape the penalty or the extremé penalty.

102. Before finishing the subject of murder I

would deal with the provisions of section 304 PPC

also which deals with culpable homicide not amount-
ing to murder. According to Figh;i Hanafi murder is

of 5 kinds:~-

1) Qatle Amd or premeditated murder.
2) Qatle Shibeh Amd is murder when a person

dies as a result of injury from something
which is neither a weapon nor like a wéapon
€.8+.5 @ whip or a small stone, According to
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Imam Abu Yousuf and Imam Mohammad it is
Shibeh Amd when death is caused as a result
of hurt by somethlng from which death is not
usually caused i. e., when from the nature of
the object from which death is caused, an
intention to cause death cannot be inferred.

3) Qatle Khata (homicide by error) is a
result of error for example a hunter fires
on something considering it to be an
animal but which happens to béthuman being
and is thereby killed,

4) Hatle Misle Khata or homicide by quasi
error is when a person while sleeping falls
on another person who is thereby killed or

a person falls from a roof on another person
who is theqeby killed or some brick or piece
of wood falling from the hand of a person by
mistake drdps on another person who is killed
or a person‘riding an an animal trampled and
thus killed the deceased.

5) The illustration of gatle bissabab is of
a person losing his life by falling into a
well excavated by the accused on another
person's land.

According to another view the last two

categories are included in gatle khata or homicide

by error. The distinction however between the

different categories is that intentional or pre-

meditated murder is punishable by death or

retaliation, *While the other categories are

punishable by payment of blood money and of

offering (b)hJ3 for expiation of the sin.

however,

Offering for explation is nogLenforceable by Courts.
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104, Section 304 and 304-A PPC correspond to gatle
shiba amad and gatle khata. As in shariah offences
under sections 304 and BOA;A are not punishable with -
death. They are punishable with imprisonment and/or
fine. These sentence can be maintained on the
principle of tazir with the result that the sentence
alréady provided would not be considered to be
confraryAto the holy Quran. The repugnancy with
Quran and Sunhah can be removed by adding the
provision for payment of blood money to the heirs

of the deceased.

105, The next point is whether the provision of
sections 324, 325, 326, 328 and 329 etc require to

be changed. Thé principle of tazir would équally apply
to these provisioqs but the provision of retaliation
in some cases andlof.ursh‘in others requires'to be
introduced in some sections in view of the principle

laid down in verse 5:45.

106, Before.giyihg my views on the amendments in

the various sections of the Pakistan Penal Code
concérning bodily injuries I would like to make certain
comments., It.is not necessary to change the whole
struqﬁure of the Code in this respect since the Code

is ‘a valuable document prepared with utmost care and
attention and almost every word of it has been
interpreted by Cougts of law during more than a
century. Any fundamental change in the structure-

of thé Code might render all those valuabie

precedqnt§ of no use. This will be an irreparable loss
in the field of criminal law. It would also create |
_ﬂprqplems for the Courts and the Members of the Bar.

(Y ,
The Qantitutional requirements will be fulfilled by

|
such amendments in law which may remove its inconsis-
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tencies if any with the Quran and the Sunnah. It is
with this end in view that I proceed to test the

various provisions of Chapter XVI,

- 107. Now homicide may be Jjustifiable and_culpable.
This difference is recognized by shariah which states
that there is no culpability inter-alia in putting a
person to death in execution of legal punishment for
any offence committed by him. The holy Quran itself
recogniées it in 5:32 and 6:152, 17:33. In 5:32 the
proposition to kill a human being is subject to the
exceptiond "for other than manslaughter and corruption
in the earth". In 6:152 such exception is 'save in the
course of justice', In 17:33 the prohibition is 'save
with right'. It is further emphasised that it should be
wrongful slaying in which the heirs of the deceased
would have a right of retaliation., It is this wrongful

slaying which is ‘culpable homicide’.

108, Section 299 defines culpable homicide which in
the parlance of Islamic Jurisprudence or figh. comprises
of Dremedltated murder U{)”’) unpremeditated homicide

( /b;#“t}ﬂ’) and homicide caused by negllgence whether
rash or simple ( U”[}J) This last oategory includes

(uﬂt}“(}“’) homicide caused by quasi-error and f‘”’ﬁj“’)

homicide which is the indirect result of error.

109. Culpable homicide which amounts to murdér is the
same as premeditated murder (A%f~) while that which
does not amount to murder and which is not punishable
with death under the Code is other than premeditated
murder for which under Quranic Injunctions also there

iz no retaliation (See 4:92),. -

i
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4:92, "It is not for a believer to kill a
believer unless (it be) by mistake.
He who hath killed a believer by
mistake must set free a believing
slave, and pay the blood money to
the family of the slaln, unless they
remit it by charity ...".

110. This verse deals with 'murder by error'(UL%)ﬁ’)
but the same principle has been extended by a tradition

of the Prophet (peace be upon him) to an unpremeditated

murder ?{;%);;). .

111, Intention tp cause death is the main ingredient
of premeditated murder so is that of‘murder'in the Code,
The intention ma&”be gathered under shariat from the |
weapon used by the accused. So‘it can be gathered under
the Codgé vide sedondly, thirdly and fourthly to

section 300,

112, It is reported bf Ibn-e Abbas that the

Prophet (peace be upon him) said that if a person kills
another by throwing stone, by a whip, or by a staff it's
blood money will be that of homicide by error db%fj).
Imam Malik was of the view that if the staff is heavy
and sufficient to .cause death the aésaiiant will be
guilty of premeditated murder. This view finds support
from the tradition reported in all well known books of
traditions, where a Jiew was kiiled in retéliationq

by two stones under order of the Prophet (peace be upon
him) for having similarly caused the death of an inno-

cent girl,

113. The tradition from Ibn-e Abbas is, therefore,
confined to the céusing of death by such stone, whip
or staff which would not be ordinarily sufficient to
cause death and as such from the use of which as a

weapon of offence no conclusion of premeditation can

be drawn,
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114. . This tradition which deals with (ffz}“’)
unpremeditated'murder names only those weapons from
which intention to kill cannot be gathered. Where

such intention cannot be gathered, the Code also treats

. the offence as culpable homicide not amounting to murder.

115, This is borne out by para 513 (P.178) Islami

Faujdari Qanoon by Salamat Ali Khan, which is a

translation of Kitab-ul Ikhtiyar):
"The' commission of the act causing death
may bhe either with the intention to cause
death or without such intention. An act
done with the intention to cause death would
involve the use of weapon or something like
a weapon. I would then be a premeditated
murder (/% ). If weapon or something like
it is not used it is not premeditated murder

but an unpremeditated one ( Afr™ )}, since
the intention is not to kill".

116. Although the reference to the use of weapohs is
merely illustrative but it has been taken by some

Jurists in a literal sense. They are, therefére of

the view that death caused by drowning, by strangulation,
by throwing the victim_tb snakes or cafhivorousanimals -
is not premeditated murdenﬁ&ﬂZféd and as such is not
liable to q#sas. Such opigions may be found in Fatawa
Alamgiri and other books on figh. But such oﬁinions

are not shared by others including Imam Shafie, Imam

Abu Yousuf and Imam Muhammad. Death caused by drowning
is in their opinion subject to retaliation. Their
reliance is upon a-fradition-from the Prophet (peace

be upon him) (p.34) that whoever drowns will be drowned.

Fatawa Alamgiri Vol.IV, Kitab-ul Janayat (p.568).

117, Exceptions.to section 300 alsb do not present

any difficulty in respect of reconciliation with Quran
and Sunnah. The first exception is where death is céused
when the offender was deprived of power of self control

by grave or sudden provocation or by mistake or accident .
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q murder

Death caused by accident or mistake is nothing but/ by error
(lbﬂ(}i‘). Provocation when grave and sudden would
take the matter out of the category of intended or pre-

meditated murder.,

118. At page 573‘of Ainul Hedaya, Vol.IV, it is

stated on the authérity of Imam Mohammad that if a

person treépasses in a house at night and is, found

dead in the morning and it is proved that the owner of -
the house killed hiﬁ while committing adultery with his
wife he cannot be éentenced to gesas. Another instance is
related '

[of a person killing a male. and one of his (assailant's)
female blood relation, when he finds them committing

adultery by consent. It was asserted that he cannot

be slain in retaliation.

119, These opiniéns may be compared to tradition
1114 from Abu Daooa, Vol.III, page 424, related on the
authority of Abu Huraira, Saad bin fibada engquired frém
the Prophet(peace be upon him) whether a person who
found a stranger with his wife could kill him. The
Prophet (peace be upon him) answered in the negative.
In another tradition No.1115, Saad bin Ubada is
reported to have asked whether in such case he should -
wait till he collected four witness (to depose against
them d%,charge of adultery). The Prophet (peace be

upon him) assented to this.

120. The opinion in Ainul Hedaya and these traditions
can be safely reconciled. If a person causes death on
seeing his wife or!other near female relation in a
compromising position with a stranger he should be taken
to have lost seélf control and acted under the influence

of sudden and grave provocation. But if before this even

‘:-:i.-u-‘;‘-'i*
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occures a person makes up his mind to kill if he ever
saw the two committing adultery it will be a case of
premeditation. Moreover the traditions of the Prophet
(peace be upon him) prove the incorrectness of the
opinion of some Jjurists that it is permissible to kill

persons found committing adultery.

—

127. Exception 2 is about exceeding in good faith
right of self defence. The Quran recognises the right
of self defence in verse 2:191 when it declares lawful
killing in‘exerci;e of such right even in Haram-e-Kaaba
where sheddiﬁg of blood is otherwise prohibited. Imam
Mghémmad has related from Ibrahim Nakhai that if a
person enters another ﬁersdn's house during night and
is found dead in éhe morning, the claim of the owner
of the house that he had fought with him would be put
to test and similérly if it is found that he had
enteréd the house with the intention of committing

theft there will be no retaliation-only blood-money

will be payable.

122, At page 328 of Durrul Mukhtar Vol.IV, is recorded

a hadis from the holy Prophet that on being questioned
about the course to be adopted if a person approached
the questioner and snatched away his property from him
and it was not possible for him to take recourse to
any officer of the Government the Prophet (peace be
upon him) said that he should fight with him till he
himself either saved his property or was killed and
thus attained martydrom. He further said that if the

thief was slain his place would be in Hell. But it

is clarified in the above book as a juristic opinion,

that the right to kill would accrue only if his

property could not be recovered otherwise. It is
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further stated there that if notwithstanding the

knowledge that if challenged the thief would decamp
A 6.

leaving the*stolen property theref Enyone killed the

thief it would be a case of unjustifiable murder.
e

123. . It is thus™clear that exceeding the right of
self defence if in good faith would not amount to
%irder but if it is exercised despite knowledge that
no case of self defence is made out it would amount
to murder. The Penal Code and Sunnah are, therefore,

unanimous on this point.

124,  Exception 3 is about a public servant causing
death by exceeding his powers in good faith and believing

his action to be lawful and necessary for due discharge
¢ .

of 'his duty.

125. T have not been able to discover any Quranic
verse or any tradition of the Prophet (peace be upon
him) to the contrafy.' It is, however, clear that the
very fact that there is no intention to carry on
unjustified killing would remove his act from the
ambit of premeditated murder Qﬁ/k}::).

126,  Exception 4 is about the causing of death in

a sudden fight, in the heat of passion upon a sudden
quarrel and without fhe offender's having taken undue

advantage or acted in a cruel or unusual manner.

127. Such an exception is available in the Sunnah

of the Prophet (peace be upon him). Two ﬁomen of Huzail
tribe fought with one another. One of them hit the other
with a stone which caused the death of that woman as

well as the child in her womb., The Prophet (peace be

uon him) awarded diyat for the death of the woman and
directed giving of a slave or slave girl for the death

of the child.
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128, Several principles can be ﬂb?%%(?ﬁkﬁéﬁ this
. tradition. | '

1) Vhen in a sudden fight between two
unarmed women one of. them in the heat
of passion picks:! up a stone and throws
it on the other, thus causing ?er deq?h
it is not premeditated murder W)

OT RO | i

( 2) The stone not being a weapon as such
knowledge could not be brought home
“to the offender that it must in all
probablity:s cause death or such bodily
injury as’is likely to cause death (see s.300).
The offence could not, therefore, be of
premeditated murder.

3) The causing of the death of a child in
the mother's womb is not homicide, If
it had been so full diyat would have
been awarded for its death also. This
1s the same principles as laid down in
Explanation 3 to section 299,

129. Thepe are other traditions also about

i.e., giving of a slave, or slave girl, horse, mule
or 500 Dirhams for death &f the child in the womb.
It, therefgre, apbears that in that case it was a

fine for the injury caused to the woman.

130, There are however two traditions in which'the
pregnanf womén was killed. One is the tradition
related above and the other is of killing by a staff
with the result that the child in the womb was killed.

131.  In that case the Prophet (peace be upon him)
ordered the assailant to be put to death and also to
give a slave or a-slave girl to the heirs of the

deceased.

132, But from these instances it cannot be deduced

that kiiling of a:thld in the womb amounts to commission

of homicide. In Kitabul figh by Abdul Rahman Aljazir

‘page 704, is reproduced the_opinion of Hanafi Jurists
that if it is proved that there was a child in the

ﬁomb it would not add a separate liability since it is

a part of the same body (of pregnant woman). It is
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for this reason that the fine of a slave is not termed

by the jurists as diyat or blood money). Thus the
statute law is not different from the law of Shariah.

133. The fifth and the last exception is that
culpéble homicide is not murder when the person whose
death is caused, being above the age of eighteen
years, suffers death or takes the risk of death with
his own consent. The‘framers of thehCode had inimind
sgﬁ%tee or duelling (1891) 18 Col. 484 (489) (F.B) per
Pigot J leaving the question of age aside since 'in
shariat a person of'15 years of age is presumed to

be a major, this‘provision is in accordance with

the opinion of Imam Malik.

134, Section 301 deals with culpable homicide by caus-
ing death of?person other than the person whose death waw
intended. Ithdéélares such offence alsoc as murder.

There is no tradition about this but it is clear that

if intention wasfto comﬁit murder. of a human being

and during that attempt some other human being died

the offence having been committed in execution of

~ intention and prggeditation to kill must amount to

premeditated murder. It cannot be equated with
quasi murder (Afﬁfjg’) or homicide byd error (kajl;)

because in the first the intention to kill cannot be

. presumed from the weapon used and in the other there

is never an'intehtion to kill any human being. The
want of intention to kill a human being takes these two
categories of cases pft of the ambit of premeditated
murder. Any opihion to the contrary would be

repugnant to analogical reasoning or gipas.
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135. The only provisions requiring consideration
in matters of ﬁomicide are sections 303 and last

. portion of 307 headed 'attémpts by life convicts.
Section 303 provides for punishment of death for
life - convicts while the last portion of section

307 provideg, for the same sentencgjfor life Qonvicts
guilty of an offence of attempt to murder. Provisions
for death sentence in either case has obviously been
made for administrative reasons anﬁ for maintenance
of discipliné in prisons. The view of Muslim jurists
alsé is that deafh sentenée will be awarded to the
accused for recurrence of thg offence of murder or
repetition for fhe fourth time of the offence of

taking liquor and this can be done for administrative .

_reasons.

J
136, The only fault one can find is in sections
302, 304, 304A and provisions about hurts and that
only to the extent that they do not provide for

diyat or blood money or compoundability. For this

only necessary amendment is required.

137.  The amendment in section 302 PPC will be
three-fold. The first amendment will be the addition
of a paragraph to the effect that in case the Wali
of the deceased pardons the accused somewhat and

the Court competent to confirm the judgment of convic-
tion and sentence of death if awarded, considers it

a fit case for permitting fhe offence to be com-
pounded and finds that there has been a genuine

composition‘mé&ﬁ%mbstituﬁe the sentence of death
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by the sentence of payment of diyat quantum of

which shall be laid down in the Schedule to be

attached to the C?de and for payment of which
I

time shall be fixed by the Court.

138. It should be clarified that in case of
K/ iCled of the accused convict to make the

req;;}ed payment by deposit in Court the sentence of

death shall be exécuted. In case of payment the
blood money shall be distributed.according to
Vgersonal law of the deceased amongst his heirs,
139. This shall be followéd by a proviso
enumerating the pﬁrsons who cannot be subJjected
to gisas. These are:-

(1) A person if less £han 15 yeérs
of age;

(2) A person who is insane at the
time of execution of the sentence;
and

(3) A person killing his son.
. W)

The last exception is based upon the traditidﬁCfE%ﬂU,)Gza’
(father will not be subjected to retaliation for
killing his son). To the same effect and bearing
the same meanings are traditions —

I YR Y I AIIT Y
The Jurists have extended this principle of invalidation
of retaliation (qisas) to cases where the murderer is

the mother and grand parent, how high so ever, of the

i i .-
I ) ‘ e
' —
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slain, My view,is thét-this is not a fit matter for
extension of classes by analogy except in case of a’
mother. On account of extreme love and affection

for the child no parent can be expected to kill his/‘
her child By premeditation except in most unusual
circumstances. This might itself be a ground for
..giving him/her b?nefit of doubt in relation to the
murder being absélutely unjustified, But the doubt,
on this ground will disappear with the change in the
degree of relationship. In the context in which this
exemption was made by the Prophet (peace be upon him)

the word ,dlﬁcan mean father only and cannot include

father's father or any higher ascendant.

140, The jurists have also exempted from retaliation
a person who becomes the heir of the deceased or of an
heir of the deceased. There appears to be no justifi-
cation for this principle in Quran and Sunnah. In any
case such a person cannot be allowed to take advantage
of his having become such an heir and to claim the
authority to pardén himself since a murderer cannot be
allowed to succeed the murdered. This category

should not be added to the exemption clause,

141, Sections 394 and 304A PPC will confirm to the
holy Quran and Sunnah by the addition of sentence of
payment of blood—mbney or diyat guantum of which as
stated above shall be laid down in the Schedule to

be added fo the Pakistan Penal Code. It should also
be provided that a}ter recovery the amount shall be
distributed amongst the heirs of the deceased accord-
ing to his persoﬁai law. No doubt time shall be fixed

for deposit of the blood money in Court.

!
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142, In this coﬁnection, it is worthwhile noting
that according to'some traditions the payﬁent of diyat
would directly bd@ade by the helpers, relatives,
sympathisers of the accused or by the'group to which
he belongs (Aqlla) The principle for fixing fhe
liability to pay blood money on persons other than the

accused is that those persons being in a position to

~influence the actions of the accused should be reminded

of'their duty of keeping the accused as well as other
members of thelr group under control and check their
crlmlnal act1v1t1es. This is a form of collective
fine upon tﬂe helpers, associates and companions etc
of the accueed. The list of supporters or helpers'is
not prescribed It may very according to circumstances.
Accordlng to Abdul Rahman Aljaziri (see Kltabul figh,
Vol.5, page 716),; the Aqila of an accused, if he is

a government servant, may be the members of the same
service in his immediate Departﬁent. He relies for
this propajtion ubon the decisions of Hazrat Umar who
esfablished government offices and made the members
of the respectiv% office liable to pay penalty imposed
on an accused for offenee committed by him during his

tenure of Government service.

143. The adoption of this method could certainly
put‘a check onrtﬁe criminai tendencies of the members
of a homogoneous society where the rule of majority
prevails or elders and supporters can commard obedience
but in the present society where heteregeniety is the
rule and it is difficult even for parents to claim

obedience from their children, it will be almost impossi-

ble to obtaih that benefit, except probably in a few
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cases. Such exception may be:i-

1)  Injuries or death caused as a result
of rash and negligent driving of a
public vehicle in which case the
owner of the vehicles can be made
liable for payment.

2) Injuries or death caused by a
member of a group known for its
criminal propensities in which
case the leader and other members

of that group can be made liable
,for payment.

144.  In such exceptional cases specific provision
can be made for payment of'diyat by owner of the
public vehicle or the member of the criminal group
as the case may be. In other caées no specific
order for payment by Aqila need be made. They can
be made to.voluntarily contribute towards the dis-
charge of the liability of the accused by providing
. for keeﬁing_the accused in Jjail to under go the
tazir sentence till the bloédlmoney or other com-
pensation ié deposited in Court clarifying all the
same that such amounts shall be recoverable'as
arrears of land fevenue, even after the accused
under goes full sentence of imprisonmeht.'Those

who are interesfeg in his early release may then come
to his rescue‘andlmake contributions for discharging

his liability.

145, It has already been seen that verse 45 of Chapf
ter 5 of holy Quran provides retribution for other .

. the and "f‘..‘.._'.: 3
injuries also to the human bodies eye for/eye,/nose

for the nose and the ear for the ear and the tooth

for the tooth. This principle of retribution will have

to be incorporated in the Penal Code,
146, Section 319 defines hurts as meaning causing

of bodily pain, disease or infirmity to any person.
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Then certain hurts are designated as grievous in
section 320 PPC; they are:-

Firstly = .. Emasculation

Secondly .. Permanent privation of the
sight of either eye.

Thirdly: .. Permanent privation of the
hearing of either ear.

Fourthly .. Privation of any member or
‘ Joint.
Fifthly .o Destruction or permanent
- impairing of the powers of
1 any member or Jjoint.

Sixthly .. -Permanent disfiguration of
' the head or face.

Seventhly .. Fracture or dislocation of
' a bone or tooth.

Eighthly .. Any hurt which endagers 1life,
or which causes the sufferer
to be during the space of
twenty days in severe bodily
painl or unable to follow his
ordinary pursuit.

147, The tra&ifion from Anas that the holy

Prophet (peace be upon him) would direct or recommend
pardon in cases punishable by retaliation (qisas) has
already been referred to. The iject clearly was to
avoid gisas ashfor as possible. This policy appears

to have been followed in cases of grievous hurt too.

148, Qisas of retaliation for death does not pose any
problem.since whatever might have been the manner in
which the accused killed the deceased the manner of
his execution wgs by sword. The aim was firétly to J
fix one method of execution of all criminals

sentenced to death and secondly that the executién
should be by a simple method causing the least pain

or suffering to the convict.

149, But gisas (retaliation) in 'eye for eye,
and the nose for thé'nose, and the ear for the
gar, and the tooth for the tooth' presented

difficulties. The term gisas is considered’
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synonymous with musawa i.e., to make a thing equal

to another thing. Qisas, therefore, means making the
punishmeﬁt equal to the crime Sahih Muslim by Abdul
Hameed Siddiqi, Vol.III, 895, note 2125. To cause
harm to the assailant egqual to the harm caused by
him to the victim is not possible in many cases.
Different principles have therefore been evolved

to imitigate the probable inéquality the ultimate
emphasis in most of the cases being on the alter-

native sentence of payment of compensation,

150. Thus Imam Muhammad reports on the authority
of Imam Abu Hanifa who reported it from Hamad that
Ibrahim séid that if the accused cuts another
person's foot, the foot of the former should also

be cut. But %; it be not possible to obtain
retaliation he should pay compensation (diyat). I
therefore, follows that inability to cause the equal
or almost equal injury would entitle the claimant

to demand compensation.

151. It is for this reason that retaliation in cutting
a limb is limited to cames where the limb is cut from
the joint. It is not permissible to cut or injure the
bone.

152. Thére is no gisas:-

1. In fracture of the bone in view
of the tradition of the Prophet

(peace be upon him) rJLoJI(}U"L@;; b 4

2. If full nose is cut since it would
require cutting the nasal bones.

3. For the same reason if the cutting
of the limb involves cutting of the
bone too or cutting of a finger from
a place other than the joint.

4, If the eye is gouged.
5. In cutting of only a part of the lip.

6. In cutting of a tongue.
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7. If an additional fingér of the
- victim is cut.
8. In the cutting of skin of the head
or the body or cutting the flesh of ?he
theek, belly or back, or in the cutting
of hair.
9. In causing a wound going to the brain,

stomach wound or dislocation of bone
in view of the tradition:

itk 5 8 U Lol | §F 8
153. The senéence in the verse related to above-i.e.,
eye for eye, nose for nose etbfwill apply to cadeés of
permanent priv;tion df the sight of eye, cutting of
ear, amputatioﬁ of any limb or organ of the body.
Provisions for,gisas shall, therefore, be made
subject to the rights of the victim to pardon in such
cases but keeping in view the brinciﬁle of equality
and that the cytting of the limb ought not to
involve_cg}tiné of bone. Qisas shall also be provided
for Mozaﬁi%g wound caused on the head, forehead or
face by a cutting or sta%ﬁng instrument or weapon
which eXposes fhe bone. It should for these reasons
be provided that execution of sentence of gisas should
be preceded by medical examination in order to find
out whether equality can Ee maintained without
causing an additional injury and to make sure that

no bone would be effected during amputation or cutting.

154, Anétheﬁ point which is to be kept in view is
that provisions for gisas will have to be made in
sections relafing to intemtasvfiatntausing of grievous
injury. Such sections are sections 326, 329, 331 & 333.
Other sectioné like 335 and 338 are of causing grievous

un- :
hurt jintentionally for which the only sentence in



Shariah is compensation. In all the sections relating
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i

to hurt only the provision for paymentof compensation

requires to be added.

155.

Since the cdmpensation as fixed by the Prophet

(peace be upon him) varies with the nature of the injury

it would be better if a schedule describing the standard

compensation be added in the same mannér as it is added to

the VWorkmen's Compensation Act and reference to the

Schedule be made in the relevant sections of the Code.

The maximum amount of diyat may be fixed and it may be-

left to the Judge to award such amount as he thinks fit

keeping in view the circumstances of each case and the

financial position of the accused,

156,

The Sunnah of the Prophet (peace be upon him)

lays down the foll&wing rules about compensation:-

Arabic Name

of Injury.

R

/U\_..J)J-)

bjenygﬁbﬁi;sﬂu;J

2.

Nature of Injury

Murder whether
intentional or
un-intentional or
consequence of a
rash or negligent
act,

Grievous hurt

Destruction or
amputation of any
member or Jjoint
in the body.,

Permanent impairing
of the powers of
any member or Joint.

Privation of sight

of either eye, hearing

of either ear, or of
any member or Joint.

Compensation

Full diyat.

Full diyat if the
member of joint
is single e.g.,
bone, tongue,
sexual organ.

1/2 diyat ifthe
members are in
pairs and perma-
nent damage is
caused to one

.member e.g., eyes,

ears, eye brows,
hands, feet.

1/2 diyat if in
quadruplicates e.g.,
eye lashes, '



< ‘-‘
we

S

- 65 -
Cutting of one lip

Uprooting of the hair
ofthe head, eye brows,

eye lashes or any other

part of the body.

Privation of complete
sight

6, ‘Privation of complete
hearing

7. Loss,of sexual power

8. Cutting of nose~part

10.

M. .

or whole - resulting
in permanent dis-
figuring of the face

. Loss of tooth other

than milk tooth

Loss of milk tooth if
amounts to permanent
loss of tooth

Loss of one finger or
thumb whether of hand
or foot.

1/2 divat

Full diyat

n

n

L

Injury on head or face other than of destruction,

impairment and privation of any member or joint.

‘Shajjah Khafifa

Shajjah Mozaha

Shajjah Hashima

-Shajjah Mhnaqqilg

Shajjah Amma
Shajjah Damigha
)

Note:-

-Hurt on head or face

in which bone is not
exposed,

Hurt in which bone is
exposed,

Fracture of the bone
without its dislo-
cation.

Dislocation of bone

Fracture of the skull
when ©he would touches

membrance of the brain,

Fracture of the skull

when the wound ruptures
the memberance of the

brain.

Zaman

% diyath

10% diyat
15% diyat

1/3 diyat

fl

1f the brain injury permanently reduces

Full diyad

the intelligence gquotient of the victim.
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WOUNDS OTHER THAN OF HEAD OR FACE,

1. Jaifa  VWhen the wound enters 1/3 diyat
: the body of the trunk.

Note:- If the wound pierces through any part
of the body the offender shall be guilty
of cau81ng Jaifa for each of the wound

separatelv.

2. Ghair Jaifa  ,

a) Damigha Rupture of the skin Zaman
causing bleeding.

. b) Bazia’ Bone not exposed .
¢) Mutalahima Lacerating the flesh. "
d) Moziha 'Exposing the bone

e) Hashima  !Fracture without
dislocation of bone.

f) Munaggila .Fracture and dislo- "

. cation of bone.

[
157.  The compensation know as 'Zaman' is not fixed.
It is compensainn for hurts for which no diyat or
ursh in the fo@m of percentage of diyat is fixed.
It should be iéft to the judge. to fix'fhe amount of
Zaman compensgfion keeﬁing in view the nature of the
injury. He should also add to it expenses borne by

. the complainant and aﬁy other loss suffered by him
which méy‘be ﬂ%ovable as liquidated damages. This

will obviate the necessity of his.filing a civil

suit for damages,'

158. ¥hile amending the sections about hurt prin-
ciples laid down for amendment of provisions about
murder shall ge followed with the difference that
cases of gisas in matter of hurt shall be compoundable

with the permissién of the Sessions Judge.

v it e



Tazir

Existing provisions about punishments shall
be retaiﬁed as tazir punishment on the principle
already discussed and may be pronounced in addition

to the sentence of compensation.

159. For the reasons given above I dismiss

S P, No 20/79—Karach1 and S.P.No.1/79-Karachi and
allow the other petltlons and direct that the
amendments be made in the different sections of the
Pakistan Penal Code as suggested in paras 137, 138,
139, 141, 144, 145, 153 to 158 of this judgment.
This decision shall‘be effective as from fhe Ist

April, 1981,

Before parting with this judgment I would
like to place onlirecord my appreciation for the
manner in which the members of the Bar have
accepted the challenge of Islamisation 6f Laws
in Pakistan. About the assistance that this Court
received from the learned Counsel for the petitioners,
the least IHCan éay is that it was very satisfactory.
My thanks are specially due to Mr. Knhalid Ishag but
for whose gssistance as amicus-curaie, I would not
have felt confident in determiég some difficult points.

: {



JUDGMENT

ZAKAULLAH LODI, J:- I had the advantage of going through
the judgment pfoposed to be delivered by my learned
pbrother Mr, Justice Aftab Hussain. I would, however, like

to add a few lines of my own.

2. We had before .us four sets of petitions in which
repugnancy of some provisions of Criminal Procedure Code

and Pakistan .Penal Code with the Injunctions of Holy Quran -
‘and Sunnah of the Holy Prophet (peace be upon him) {herein-
after referred to as the Injunctions of Islam), hés been
challenged. (i) In Pe$itions No0.13,69,2,22 of 1979 and 9/80
Section 3oé PPC read with section 3&5; Lo1, 402;'y02-A and
4L02-B of. the Criminal‘Procédure Code (hereinafter described
as '"the Code").has beén challenged. Besides this, some oOther
provisions of the PPC which have relevance with éection 302
PPC, in it, that they deél with the scheme and Opefation

"

of the PPC, such as Sections 54 etc. and ‘some pr0v151ons of
the Code of similar nature have also been challenged.

(ii) Petition No.4/80 challenges some of the offences against
human body covered by Section 325, 326, 329, 331, 333, |
338 PPC, (iii) Petition No.12/79 challenges the provisions

of Sections 337, 338 and 339 PPC read with Section 224-B

and 133 of the Evidence Act. (iv) Petition No,12/79 assails
the maximum penalty prescribed by PPC to an'abettﬁr of
 ffence under Section 302 PPC. Tn this petition it has also baes
been challenged thaﬁrin a case of intentional murder, more ;:

than one accused cannot be awarded capital punishment.

3.  Dealing with the first set of petitions, suffice it to *

say that the points involved in these petitions were subject

matter of Petitiom No.7/1979, dec1ded by Shariat Bench of =

it .

Peshawar High Court, on Ist October 1979 (PLD 1980 Peshawar® I).o

As this Court is only a successor Court, in my humble view, .

these points cannot be re-examined by us. We have also been
informed by the learned Deputy Attorney General that an

appeal has since been filed by the Government against the :

said judgment which is pending decision - : S 5
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4.. Some qﬁestions were raised before us with regard

to tﬁe existing legal position in the relevant field with
pointed reference tg some lacunas alleged to be appearing
in this judgmeﬁf. Iﬁ myropinion it would only be rTelevant
to faise such pointf before the COurf now ceased of Jjuris-
dictién in the matt;r. As far as this forum ié concerned,'

it cannot go into them in exercise of parellel jurisdiction.

I am also very. humbly unable to contribute to the view taken
] ) .

by my learned brother on the point of jurisdiction of
Peshawar Bench, I ;m quite clear in my mind that the
jurisdiction of a Shariat Bénch has. no nexus to the Court's
territorial ju?isdictiﬁn. It rather extends to laws,
irrespective of thé list in the Comnstitution on.which they
find place. I may aisq_add that once a law was struck down
by any Shariat Bench of a High Court beiné'repugnant to the
§
Injunctions of ISIQm, itibecame extint as from the date
fixed by the,jﬁdgméné, and such deciéion was binding on all
Courts., Accordingly the question of any complicatibn, as
pointed out by my_iearned brother, also did not arise. The
reference to %he number of Judges in the Federal Shariat
Court vis-a-vis th? Shariat Benches is also insignificant
in view of the fact that all:these Benches enjoyed identical
Jurisdiction as thl Federal Court now enjoys. Since the
jurisdicfion of these Benches had relevance to a law
examined by_it aﬁd not to a particular territory,.

therefore, the'possibility of conflicting judgments by

different Benches, was also out of question, as discussed by

my learned brother,

5. - Petition No.h/éo questions the scheme of the
penal proviéions fégarding offences against human body,
enumerated supra,l@n'it, that they did not provide for
"DIAT" and 'Qasas" in térms of the Injunctions of Islaﬁ,~
as they do not brﬁvide/fqr inflictiné similar injury

to the aggressbr i.e., "eye for eye" and "ear for ear" etc,

I am in respectful agreement with the main conclusions

-
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arrived at by mg 1eérnéd 5fothér in this context. However
Irfind hyéelf unable to contributé to the observakioné
incorporated in para 153 of the Judgment. These are to
the effect that in cases where it was possible to inflict
an injury .in the same degree or nearest to it upon the
peréon of the aggressor as he had caused to his victim,
the principle of retribution should come into play, in its
strict sense, subjegt to the medical opinion, T woﬁld venture
to deal‘with this aspeéf of the subject-éccording to my own
understanding of t%e Iﬁjunctioné of Islam. I may be per-
mifted to add a feé words on this point.

We ére required to construe the Injunctions of the
Holy Quran and the Sunnah in the light- of such conditions
as were prevailant®at a partdcular juncture of time in

the society in which Islam was practised first in its

truest spirit and not to try to apply it.bf rigidly

adhering to the grémmatical meanings of a particular
verse and by divorcing the impact and bearing of the
general scheme anq:spirit of Quran as well as the goal

in view of the Hoiy Prophet (Peace be upon him). The
greatest of exponents of Islamic Laws alwéys adopted this
cqursé in their own times and provided a guide line for
us. Such other quéstions,‘as the examination of the

historical background of our people, their temprament and

" the place and position that they occupy in the.present day

civilisation are ﬁther cbnSiderations which shall have to

be kept in mind. In the present context it is all the more

necessary because the compliance of the doctrine of

"eye for eye" etc., was not stressed even in the early

days of Islam. The reason was obvious.

The entire scheme of penology in Islam depends upon
P :
the interpretation of word 'Qas@s' and there are not too

opinions about it that it means "equaiisation", and such

*

equalisation was :always' considered feasible by the
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doctors 6f our jurisprudence in other suitable‘ways.

It was; thgrefbre, that they substituted the mode of
punishmeﬁt of "eye for eye" by imprisonment and fioggihg
etc, This diversion Fas never considefed_offensive to

tﬁe dicfates and policy of the Holy Qufaﬁ._Undod&edly

" such departure has not been absolﬁte. But the princ@ple that
can be deduced for it is that such departure was‘punctuated
bf the realisation of soqial conditions and physical
impractibility of "Qégfé". Before I elaborate the point
further I would refer to the Quraﬁic verse which deals

with "Qi;fg" in exact terms, so that the gradual develop-
menf of Quranic 1aws_during the period Holy Quran was
revealed, may help us in understanding the methodology

of its laws' in the field of crimes.

6. Verse 5/45 (also numbered as No.48 in some
commentaries) from which the principle of retaliation is

generélly deduced may be perused first:

\)\,Qm)&;s\,cy,:;\ xu,.ﬂ\, L;:;\\c.)\ _i_m\}-"\,')b‘s,s dA

r

émﬂ or“ YO \s3, &3r “Qa»"\eow\\) o.:»no.:.\»;
5 (AL

O u,.u:) (’2%_)»;\- M\a/l\uy.,‘)oﬁ,»p \‘g_,g} b,

(yb)joﬁ”g*’a—afowﬂ.lwbbjzx"ojladé'iz,-d"l/‘l@;,r* ()
AN qubﬁ/ vr’/%/w e da €@l p 3 ’/’d’”’ lu/dd
d/("/ﬁff«’o""/’wf’@’yr’/"u/aﬂ wbr’ﬂlaczub qu’.ﬂKuL
&W/Ioﬂ d/d'% P ////dz-u«)f/d o»*‘zr’/
| d g4 o g b l/f/d r’//r—‘)’é-«’/'ub’

Explalnlng the background of Islamic dictates on the
subJéct of penology, with reference to this verse
A. Yusuf Ali, unqdestiOnably an eminent commentator/-
translator explaiﬁs in side note No.55h thatr"The relation
is prescribed in.three ﬁlaces in the Pentateuﬁh, viz.,
Exond. xxi.23-25; Léviticus xxiv.18-21, and Deut.xix.21.

The wording in the three quotations is different; but in
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none of them is‘fouﬁd the additional rider for mercy,

as here. Note thét in Matt. v.38 Jesus gquotes phe 01d Law
"eye for eye'" etc., and modifigs it in the direction of
forgiveness, but the Quranié Injqnction# is more particular“.
It is obvious that in its eérlief par?, the verse expléins
the unflexible law that existed in the days of the Moses

and the éther_part explains fhelflexibility shown-by the .
Holy Qufan. The earlier part of the verse is in the nature

of "Khabar", whereas the later is law laying. It would
hardly néed a mentipn that a "Khabar" falls much too short

of a "Hukm" (direction) énd.%ts compliﬁnce is also mot
absolutely binding, It will have a binding effect only if
nothing else was fq be found in the 'Book' or the

"Tradition" relevant to the poinﬁ. The réasons of rigidity

in the earlier times have direct relevance to the

conditions then existing aﬁa‘éﬁé flexibility later introduced
is also direét}yrrglevaﬁt to the-state of things'at.the time -
of advent of Islam. God Almighty in his infinite wisdom
makés this apparant by the scheme of the verse itself,
Gradual procesé of;révelations'onlthe same subject cannot

be taken lightly. Hence, thg_Holy Quran and Hadith shall
have to be interpretted in the light 6f evolution of human
society and its demands at a particuldr stage of time;

of course, such prbcess should not defeat thé intent and
purpose for which Holy Quran Stands. Quranic laws were
5ystematicallyrrévealed over a period of about 23 years and -
the pﬁrpose bghindhthié process Wa$,t° graduaily introduqe
the change iﬁ the e#isfing mode of things, so that by gradual
éharacter building of the peoﬁle, social conditions could

be changed. This process coutinﬁgd-tili the people were
psychologicaliy prepared to receive and follow the ultimate
or final laws on a parﬁicular subject, and no scope for
révulsion and thereby-defeatiﬁé the Islamic system of

z

life was left open, Such is the method of evolution as

-

19
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Verses 1?/33, Hfgzrare not relevant for our purposes

as they deal with ;nintentional murders;-Apart from
these?categories of murders anothér distinctkcgtegory of
-1aws4deals with criminals waging war against an Isiamic
State and committiﬁg highway robbery or decoity coupled
with murder. This is all what we find on the subject of
murder. These verses are coﬁspicuéﬁsly silent as to how
different kinds,oflintentional murders would be dealth

with, This field is again left open to the future

P
i‘

legislators who would utilise it best according to varying
times and situations. Hoﬁever the rule im case of intentional
murdér is death penalty, while compbunding the same was
merely a concessioﬁ. Much has been said about the manner

and method in which such compounding was to be given

-

gffec??and also about the stéte prerogative to_punish the
offender despite forgiveness in lieu of "DIAT" by‘tﬁe
heirs of the deceased, and I need not repeated the samé.
Even otherwise I have not directly touched thét subject.,
I may only remark here that Islam condemhé destroyiﬁg of
life in strongestlterms when it says (symbolically) that
~killing oflan individual is killing of the éhtire humanity.
As said above, Qarious shades of intentional murders in
the light of their respective background is a matter whidh.t
: " .
jdiffefs‘fromzcifcumstances to circumstances, and it should“~7
therefore be dealf wiih keeping in view the social
conditions in the state and other relevant consideratiﬁné."x:
To argﬁe, therefo;e, that more than one person,could/ggt
killed as against one life is too wide a'proposition;
‘and not free from difficulty at the same.time. But it
shall be in the réalh of the law makers'to give it duel
consideration. Verse 5/{01 and 102 is clear on the State . Qg

responsibility to enact suitable laws on the subject in

the light of the Injunctions on the point found in Quran. -
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Such legislation is covered by the term " c}phd" or
‘ﬁngzjﬁﬁ%ﬂn for which the “/LQj/ " is competent. See
verses 5/101 and 102, .
(/-004 co(/o"u/yﬂd/ﬂu’ c/"’f colzsl ‘(r'-’” %
050 % Jo*‘”d’fd"'”(f’ = ,//u/ >f«“ e g
Lh TGP T Ly N w2 2 0 o fEP AT
égca)h1p¢ngfch&J(J”CL‘LLQJQ}A”LaﬂbiB?Jh#L&dtﬂj/C{CPLv

_cf|4L\51,"J,Ad/‘ggjﬂca;;L;L%/g/ﬂ}cﬂﬂa/UUAAAmg.b{/
10, The other part of the contention is about the

difference of opinion among the Judges and credibility

of apprdver's evidence. No suggeétion is to be found in

the Holy Quran on these points. In fact in the early
‘period of Islam, which ended with the demise of the worthy
Caliph IV, a system of more than one Judge deciding a
particular case was not in vogue. Even thereafter in the
period of ( L«”{}*) any example of this kind is not to-
be found., However, in the early days of a Islama a
principle in the nature of review or appeal had gained pgreos
ground{ though végue and indifinite; as codification of
laws was not in practice. Aécordiﬁgly, apart from the fact
that such questions féll beyoﬁd the scope of this Court's
jurisdiction béing-matters of procedure} it may be
usefully remarke& that suitable laws on the point can

be formulated, keeplng in view the prmnclple of "Adal"
which is the edlflce of IslamchJudlclal system, Moreso,
Zbécause thé:Qﬁrdﬁic Injupctions‘énd the "Hadith" and
Lmajor partfdf jﬁrisﬁrudénce deveidﬁgd later, only appears
‘to be tackiing ghe'cases of direct murder. Since the
“treatment of this subject is directly and substantially
‘dependent upon fﬁerléw of evidence ih Islam, therefore,
"a few words méy;be added here. Alike‘many other matters,
in this field also we find. only the basic principles.

Firstly, Quran emphasis on the duty of a

Judge ( GJ\n) to be fair and impartial., It was enjoined



upoanr0phet Daud in his capacity of decision making
authority, to decide iitigation fairly and impartially.
Verse 38/26: |
Co A - du.c(j/lfc/’w.-o.ur‘_g_‘/),bg.; (o)
s /Jx/ Lo G’é‘—*’ TS a,ur‘cus_
O(’-ﬁ,’/w ‘/’4'("/"*/)4—’(-'0‘-9) ey ubﬂgl
| fdz—)/ d_/lgz"_dbd ’f—”o»""

Tn verse 5/48, the Holy Prophet was‘directed in

these terms.

Ojjf‘jﬁd’iddjb;/c"d-@?u ’:(u)g/bf‘g..f‘ ([J/'V)
O///,/ Lﬂ&()l/y_{/ @W&q(/‘(/_:'gé:—:"é-—

L AECw AT
There are other verses too, on this point, However on
the principles of evideﬁcé, verses 5/58 and 70/33 maylbe
‘referred to, as they deal with witneéses. In the matter
of ev1dence verse 17/36, en301ns upon the Judge first
to make all kinds ‘of inquiries to satisfy hlmself that
all the links in a case before him were perfectly
available. After so directing the Qazi, the witnesses

are addressed as under:

fdf‘z’—é—zﬁ > O Wd d/Jf‘ 0,,9, ezt ( r’/")
W ng/,«f !5 v/’ < /f//)‘zu 2 o 5 A6
. lfd /’ w}ﬁo//ikﬂw'd);éz:

In this connection verses 4/135 and 5/8, 2/282-3
may als§ be referred to; Verses 5/107 and 108 enjoin upon
‘the Qazis (Judges) to summon other set of witnesses in
case they did not believe those that were produced before
them by anyéne of the rival parties. Logical deduction
from this would be that if no.other witnesses were
available and those that had been producéd before the
Qazi were not worthy of confidence, benefit gf doubt
would go to thé accused., Holy Quran has laid muéh stress

on the point of corroboration of evidence. Verse 5/106

4
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on :
has direct relevance to this principle. There is, however,

no direct revelation about the uée Qf circumstantial
evidence for cérroboratioﬁ of occular tesfomony or as
independent evidence to bése conviction in a criminal
case. Same is the case about the worth or'ﬁéight to be
attached to an approver's statement. It is a phenomenon
which has attractea the modern system of laws. But in thé
s;heme of things as they stand in the Holy Quran there is
aléo no reasomn folbut a clog on the use of such evidence,
provided it was ldgically and reasonably helpful in the
fair decision of éases. Hence this should éléo attract'
law maker's at£enﬁion.

|
11. Next comes the contention that an abettor could not
be awaraed capitai punishment., Quranic Injunctions were
silent about such criminals; hence the principle of
"Ijtehad" should he invoked. The éoncept of mensrea is of

‘ \ .
fundamental imporéance in Islamic.légal system, It is

evident from the distinction created by the above cited

. . -
verses which distinguished accidental murder ( )

' from intentiomal murder ( ’”JE};; }. The rule thus is

that the physical punishment is for intention and act both

[ A

and not fdrjaﬁy one of them indepen&ént of the other.

iHowever,*iﬁ the light of Quranié iﬁjﬁnctions it is often

© e

argued tﬁét'pdnisﬁment of crimes in Islam mainly depends

" upon the’direétééét alone, I do not hold this view. I am

of the opinion that primarily the puﬁishment is for the

!act; and the intention behind thg agtual act serves as an

]
.

" aggravating factor or otherwise. In MINHAJ-UL-TALIBIAN

(pagé.397), "premeditated homicideﬁ has been discussed;
The view was %hat.in the cases in which murder had been
committea.ﬁnder coersion not only the person committing
the crime physicaily but also such other peréon_who.had

been guilty of exerting coersion on the offender was

responsible for the crime being an accomplice. There is,
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- to these observatlons. :
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however, differeﬁce of opinion onrthe point of eqﬁaf
treatment of_all‘of them as to the quantum of'punishﬁent.

fhe Hanfi schoolé& holds that such person shall not be
exécuted in retaliation (pages 533-537, Vol.V of Kitab-ul-
Figah by Abdul Rehman Aljaziri). This view appears to be

more reasonable, Bu%?giso come across cases in whiéh the
aqtuél offender was an upwilling party, and theﬂamﬁuﬁt of
;oersion exercised.upon him was to such an extent that he

‘had no alternative but to submit to the abettor's will.

In sugh cases ruie'of)prudence should be to Jjudge the hature
and extent of coersion. If it was of such a degree that
instant death égtsﬁch instént irreparable loss was feared
which could not be fepaired at all and there was also no
imaginable chance of resorting to law enforcing agencies,

then it should not be the actual offender who should receive
maximam penalty but the abettor would deserve such punlshment.
But in the absence of such circumstance, which occurd rarely,
there appears no reason why law of the Hanfi school should
not be followed., I .am thus of the view that an abettor can
only be pﬁnished wiﬁh maximum penalty wﬁep it was provéd
beyond any shadqw of douﬁt that the quaﬂtum of coerSiqn put f
upon the assailant placed him in the danger of instant deathy
or something as high as that in termS'éf losses. Remote and
indirect threats and apprehensions.cannot be used for
lessening the burden of the actual offender, In such a'case<

the abettor shall‘be dealt with lightly in the light of the

facts of each case., The petition is thus dlsmlssed subJect

P

JUSTICE ZAKAULLAH LODI b
MEMBER-IIJ |



Karimullah Durrani, Member: While I am in

agreement with my learned brother, Sheikh Aftad Huséaﬁ
Member, in the conclusion that he has reached and

generally with the reasoning by which it is supported,
I cannot, with profound respect, agree to the effect o
the decision in Gul Hassan's case given by the Shariét

Bench of the Peshawar High Court (PLD 1980 Peshawar 1)

to which I was a party. My learned brother is of the
view that the declaration therein of repugnancy to the
injunctions of Islam of Sections 54, 55 and 302 of the
Pakistan Penal Code and Sections 345(7), 401, 402 and
402B of the Code of Criminal Procedure with the releva:
parts of its schedule cannot have its effect on the
state of law beyond the territorial jurisdiction of the
said High Court. To my humble opinion this is not;the
correct appreciation of the constitutional position on.
the subject. Articles 203A, 203B, 203C, 203D and 203E
of the Constitution as incorporated therein by
President's Order No.3 of 1979, governed the compositic
and jurisdiction of the Shariat Benches of the Superio£
Courts. The position under these articles was that afte
a Shariét Bench had made a declaration of repugnancy to
the injunctions of Islam of a certain law or a provisio
of law, "such law or provision shall to the extent to
which it is held to be so repugnant, cease to have
effect on the day the decision of the High Court takes
effect” (Clause (b) of sub~Article (4) of Article 203B)
I am, therefore, of the view that this cessation of

effect is not confined to the territorial limits of the
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Jurisdiction of a High Court as would be apparent from
Clause (a) of the very same Sub-Article of the

Constitution which reads as under:e

" ’

(&) The President in the case of a law with respec
to a matter in the Federal Legislative List or
the Concurrent Legislative List, or the Governa

~in the case of a law with respect to a matter
not enumerated in either of those Lists, shall
take steps to amend the law so as to bring such
law or provision into conformity with the
Injunctions of Islam",

" The cumulative effect of these two clauses would be to

remove the so declared law from the Statute Book from

the date the relevant decision takes effect. It is for
this reason that the President, in caée of a federal law
and the Governor of the Province in case of laws falling
within the Provincial sphere, are enjoined upon to take
steps to so amend & law as to bring it in conformity with

the decision of the Shariat Bench of a High Court.

Now, this declaration of repugnancy by a Shariat
Bench of a law or prqvision of law to the injunctions of
Islam can poseibly result in two ways. Either it would
leave nothing for the authorities mentioned in clause(a)
of the Sub-Article reproduced above to legislate in order -
to give g?fect thereto when no lacuna is left in law with
the‘ipso facto removal of the impugned law or provision
from the Statute Book, as was the position created by the

v
Decision in Naimatullah Shah Vs. Govt., of Pakistan (PLD -

It
1979 Peshawar (Shariat Bench) 104)’wherein Clause (d) of

Sub Para (3) of Paragraph 25 of Martial Law Regulation
No.115 of 1972, conferring first right of Pre-emption on
a tenant in land sold by the owner, was declared repugnant
to the injunctions of Islam and the decision was ordered
to take effect immediately with the pronouncement thereof.
Or, on the other hand, it would.necessitate alternate or
éonsequential legislation by\the authorities concerned ‘

where it is so required to be done in order to f£ill in the

lacuna or to avoid chaos resulting from the removal of the
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repugnant law. Nevertheless, the decision will take its
effect on the existing state of law for the whole of
Pakistan notwithstanding the territorial limits of the
High Court concerned. In other words such declaration as
is under discussion would have extra territorial effective-
ness. It would not be a situation unknown in the annals of
legal history, as many a federal or provincial law ceases
to be effective in the whole of the country once it is
held ultra-vires of the legal authority of its legislator.
Unless, of course, it is followed by a contradictory
decision by another competent Court in which case ﬁhe
applicability of the deciéions would remain confined to-
the extent of the territorial limits of the respective
High Courts.

An objection was taken to the effectiveness of the -
deciéion of Shariat Bench of the Peshawar High Court on the
very samé hypothetical reasoning that in case of conflicting
declarations by more than one High Court, the declaration -
of repugnancy by one would not remain capable of implemen-
tation outside the‘territorial limits of its jurisdiction.
This objection was very ably ceountered by the learned
Amicus-Curiae, Mr. Khalid M, Ishag, in thet the refusal of
the Shariat Bench of a High Court to declare a law repugnant
to the tenets of Islam would only be of the effect‘that law

in question would remain uneffected on the Statute Book

' till such time as it is subsequently declared repugnant by

another Shariat Bench in which event that particular law
would cease to be a valid one. But position ‘could not be the ’
same when a declaration of repugnancy of a law or a

*

provision of law has already been made by a Shariat Bench

_of a High Court and fﬁéﬁé&fter the Shariat Bench of another

High Court is asked to make a contradictory declaration to
wsolery

that already made. In thfgzthé latter would not be competent
4 .
to enter into examination of the particular law, because

that law would not be existing and jurisdiction to declare
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a law repugnant fo Islam vesting in a Shariat Bench is to
so declare a law which is a valid law at the time. Be that
as it may, this situation does not arise in the case of
the decision under reference as no other Shariat Bench,
either before or after the date specified therein i.e.
4.12.1979, has made a contra pronouncement in this regard
~and therefore the only decision in the field, so far, is
that of the Gul Hassan Khan's Petitition. I would not like
to further indulge in discussion on the competency of the
jetitions agitating'the same question before us as after
having had the benefit of the perusal of the Judgment of
the 1earned70hairman and in view of the fact that I myself
am mainly in agreement with the essentials of that as'wel;
as those of the Judgment bf mny learned brother Aftab
Hussain, M. I am confident that the decision of the Court -
on the petitions in hand is not going to différ in any
material aspect from that which was pronounced in Gul
Hassan's case by the Shariat Bench of the Peshawar High
Court. 7

Also I cannot persuade myself to agree with ny
said learned brofhRers on the non permissibility of complete
pardon by the heirs of a victim of "QATI-I-AMAD' to the
nurderer. In my opiﬁion Versé_178,of'0hapter111 of the
Holy Quran cannot be read in isolation of the other Verses
of the Holy Book. It has to be read in conjunction with
other verses on the topics of 'QISAS' AND 'AFUW! found in
different «’ chapters of the Quran. The various 'AHADITH!
of the Holy Prophet (Peace be Upon Him) on these topics are
also to be kept in mind while interpreting the Verses
under reference in order to see whether total pardon is
available to the culprit of the murder mentioned therein.

After a careful study of these Verses and the
'AHADITH', I have come to the conclusion that the heirs of
the deceased in 'QATL-I-AMAD'! are entitled to grant total

pardon to the culprit in the same manner and in the same

degree as are those of the murdered in cases of 'QATI~I-
i
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SHUBH-I-AMAD' and 'QATL-I-KHATAB', They are fully
entitled to forego the right of realization of the whole
or a'part of the amount of Diyat in the same manher as
they are entitled to forego the right of QISAS, But it has
£o be noted that in case of complete pardon by the heirs
of the Magtool in 'QATL—IFAMAD', the perpetrator of the
offence is not absolved of his liability to Tazeer, as he.

is not purged of the 'ZULM' which he has committed on the

Society by taking life of a Masoom-ud-Dam i.e. a human

being whose life was not legally forfleted to the State
in punlshment of a crime. 1 am in full agreement with my
learned brother Aftab Hussain, M., when he says that in
case of this type of murder, the Right of God is merged
with those of His creatures (HAQOOQ-UL-IBAD) and that
the prescribed punishment in this offence is 'QISAS?, 1t
is only a reduction of sentence on behalf of God
Almighty which comes as a blessing from Him to the
accused that this-punishment gets converted inte payment
of Diyat to the heirs of the deceaseg on bartiai pardon
by them and once Diyat is paid both of these amalgameted
rights are expiated.Blthough pardon in toto by the
aggrieved party absolves the culprit of the Rights of men,
the right of God which had merged into the rights of men
on the commission of theloffence gets, on a cemplete
pardon, separated therefrom and stands revived. This
right of God on account of the element of 'ZUIM' in the
offence will be exacted in this case by the Court, who
will have the discretion after taking into consideration
attending circumstances of each case, either to award a
suitable Tezeer or to leave the matter to rest with
Allah by not awarding any sentence at all. This Tazeer
can be to any extent barring the sentence of death as to -

exact 'QISAS' is the right of the heirs of theaLf_tu«-“oL

( LLLw“H>bh*Aﬂ) and once an option to not to have 'QISAS' is

exercised by them either by.way of total or partial

AFUW (,;;), the sentence of death stands commuted on
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behalf of Géd and the offender becomes the recipient of
o AR 2

His Rahma ( %/;(3(3’\__;:’{_1\!)'). This, of course, does
not include those mﬁrders which are committed in
furtherance of 'FASAD' and/or 'FITNA', The moment an
offence of murder is found to contain elements of
'"FASAD', 'FITNA' and/or of waging-of war against the
Soclety it does not remain a case of (,»Qﬁ;) only but also
becomes 'HARABA' or seme other offence of the like nature,
The case then would not be covgred by Verse 178 of Chapter
II of the Holy Book alone but would become punishable
under Verse 33 of Chapter V as well whereunder neithe;
partial nor total 'AFUW' is available to the culprit.
Similar are the cases of a recidivist and of.a person
who kills the murderer after having received Diyat in
lieu of 'QISAS', | |

I am fortified in coming to the conclusion that
complete 'AFUW' is available in cases of 'QATL-I-AMAD' as
it is available in 'KATL-I-KHATTA' and 'QATL-BIL-SHUBAH-
I-AMAD' by the commentary of Maulana Shabbir Ahmad Usmeni
of Verse 178 of Chapter II. The Note appended to the

o , . .
interpretation of the phrase (,th>)<49(2:_yﬁéﬂj\)) in

-

this Verse reads as under:-

,ﬁzéiibLQ)w¥f/;\h%:g)4%,Jf/y&yaoy2jdb§£2%5f” b/

- -( *
P . 6/_:,/4:»/%’/
G g Lo JP PSS ==

S St g st A B
R PP e L ke (b ¢

As will be seen from‘the above qguoted note,
*
Maulana Shabiy Ahmad Usmani has read provision for total

pardon in the Verse under reference in addition to the

option to receive Diyat in lieu of 'QISAS' although the .
word occurring in the Verse in respect of AFUW (*%) is &>
which means a thing, a parcelo’gomewhat',thus the plain

meaning of the phrase, inter alia}would be that whosoever
somewhat pardons his brother he shall receive compensation
for the lest life. The question of payment of Diyat would
only come when the heirs are not prepared to fully pardon

the accused as in'case of full pardon there would not be
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any question of payment of Diyat. As this Verse lays down

the provisiondﬁg payment of compensation the word
A 7S ol

~ has been usedicéwnd&%?partial pardon, but it does not

by intendment excluEe’total pardon.,

The above interpretation of the Verse finds
further support from Verse No.45géhapter V which enjoin
*QISAS' for slaying of a life or for the loss of eye,
nose, ear and tooth or against any injury to the human
body. An exception has been made to said rule of exactipn
of 'QISAS' by 1ncorporatlon of the following proviso
therein ( qj q/\Aégﬂ’ng/‘th) which was translated by

Maulana Mahmoodul Hasan as under:-—

“ w//‘ ’/u./;owez) b __,waa?"” ’

The persuasion to pardon contained in the words reproduced
above is not relative to any particular cause for 'QISAS?
and is general in its import. Thﬁs it has been laid down
that whospever in stead of exacting 'QISAS' pardons the
offender gets his sins expiated. ‘

The earlier part of this.Verge is a/4)'i.e. a
statement of Law of }Jgj_but the later part is an .-
amendment broughtrtherein for‘;/b“e;lv/’. The whole Verse
including the //75’ part becomes law of Islam (~1) vy
reading this Verse in conjunction with Verses, 178, 179
and 194 of Chapter II and Verse No.126 of Chapter XVI.
Many a J;rist of Islam haé held 'AFUW' as a form of
punishment (Alaquba P 136), The gieat Egyptian Scholar,
Abdul Qadir Oada in hisq@»}.ﬂ))] 53\3 | W"has held that
YAFUW! (Pardon) is provided by the Qﬁfan, Sunna and Ijma
(Urdu translation byCijbgﬂe C;U;Jl(7L~Z;;V01,II P.157).

He is also of the opinion that 'AFUW' is batter than the
punishment.

Needless to say that 'AFUW' is one of the greatest

virtues in the tenets of Islam and invites bglessings of
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God on the person who practises the same even in case of
his deadly enemies or against a person from whose hands
he has received the greatest harm. Verse 134 of Chapter
I1I may conveniently be quoted in this context. This

Verse is as follows -

’ J’//f’/(_gC})lyﬂUAU”
5 Ul o o) XN /”’
It has been rendered in Urdu by Shelkh-ul—Hlnd Maulana

Mahmoodul Hasan in the following manner:-

S~ _//z// / U’J”/Q"'—b/ Z/(/ﬁ)”

& C"é/%//é//a/'__;b’///f/@
Sy ST o

The commentary on this Verse by Maulana Usmani is as
under.- - y

-7 %
/c/fU-‘ ¢ O’)‘;&V///ov///‘/ %fu /@f/ é'r//faf
(/VAU"/ﬂC////QQZJbgng) /?J//d /_7”& |

Again:

s S LA e

It has been translated in Urdu by the above named

P

translator in the following words:- y

The same principle has been laid down in Verse 22 of

Chapter XIII -1, 7 )
; P,, Ly 5 ) el Lol g /&;4,,,/,/4;@ 5y
“o \/\hsv‘/éi,ﬂ | ) Aonbeisr

Urdu translatlon of this Verse 1s as under.-’//fl/
w /»///t gg(f‘ Z/J w/// dv“/ / Gl iT e

c// C(/MU’ é// ,,/.Q}/(é,,l/,,u) c@.u‘*— o
—/’// /"’”e—zﬁ’

Maulana Usmani further elaborates the meaning of these ’
3
7

£

words in the following manner:

é/ C///'//'OZ oufg,f/(/z: A’//“f"/// U’j
L M

/t/w/ (/ ,\//} e /(j’/ég /»C‘:—O’W)d 4—}, s /
‘(c//rf/wgzwz/vu e [
g B ) N e

4' A
J“.



/ The Ahadith narrated by (;{)3%252491
and Cfﬂééﬂyl(apparently two dlfferent 'Rawees', one
belonging to /bgéﬁbﬂ and other to ‘,/vi/” ) which
are included by Darmi, Ibn-i-lMaja and Abu Daud in their
compilations of the Sunna of the Holy Prophet (Peace be
upon him) and which arerconsidered by the consensus of
the learned as three out of six authentic compilations
( /gawiyf), are to the effect that the Holy Prophet stated
that in ﬁ/)kj:) any out of three courses of ¥QISAS',
payment of Diyat or pardon by the heirs of the deceased

can bé adopted and nothing else is to be acted upon.

These Ahadith when examined in the light of the above

quétéd Verses of the Holy Book would not leave any scope
of doubt on their authenticity as these do not lay down
a rule which is not found in the Holy Book. There are
also other narrations on the topics of murder in( nﬁ;lg’)
ﬁy different narators in which the messenger of God has
been reported to have said that in case of murder one can
either exact 'QISAS' or take 'Diyat'. The mention of the
%rd method of composition by the above named two narators
would not render their narration conflicting to the
latter Ahadlth wherein two methods are mentioned of
dealing w:l.th a case of murder, g3 Agxinwt Wisde WAk V
eonHEin pH WWW %WWJ/AS long as an
addition in one or more of Ahadith to the Rules laid down
in the rest does not come in &onflict with the Quranic
principles, the addition will be considered as an
expaﬁéion of the Rule of law and not a contradiction
thereto .

These conclusion do find further supporf from
a number of Ahadith narrated through different sources on
the topics of 'AFUW'. Sahih Bukhari published by Quran
Mahal, Karachi in its Vol. II contains the following
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A j:ﬁ;»h'zew "’é’y’(/‘dh-f//’v”f’/“/“w””‘v‘ .

o o 2 Yo L) P G- -,%o;a///»f()v
/’IWLUI((‘IM’/‘/@” (J/dbu)/j’:(/jw/éw/(j’

It has been rendered into Urdu in the same publication

as under:

/J woa// C/ /_/«J/ //a’/// 2 (w ol o’/
}yﬁgﬁﬁuﬁé, Cj’b ¢ﬁi¢/a%é;4V/ (é? ’,,Q/PU%)\,VbzaJ

Gﬁg
CZ/OJ oyJ /c2r%£7 64%4#}/2/22,c;<95,/2/*7x/¢gzu/ <7”
o]

Needless say that this Hadlth is a commentary on this

Verse of the Qnran: '

, y oo ', ' s
‘(//., .“___igd%;yf)f;V’A&4jy
| (7:199)
In this respect yet another Hadith from the compilation of
- /7}\2)’ may safely be quoted.- //, ' .J ”
Y Y A S
” (fj,ébéo«///)ljof;/@ﬂcf/‘f/‘/zy

Vol,.IIX Hadith No.1084 published by Quran Mahal, Karach)

rendered into Urdu it would read as under:=-

Y. ML/CM/ e Lo At S

o/ C/‘/
bﬂﬁy‘ﬁ /kuZ/’kﬂ4>LzQLﬂrJL§~L§¢4/ f?é/-’//<’/ f’/
7 JJJ '-*—“/ / //UﬂVWCb
(af" e /7
Ciﬁéleyw“contalns the following ¢ “_4,' from Tirmizi and
Ion-i-Maja: Abu Darda told ke heard God's messenger say,
"No one will suffer any bodily ihjury‘and forgive it without

God raising him a degree for it and removing a sin from

N

the Holy Book and Ahadith besides many others on the topic

It was on the basis of the above gquoted Verses of

unde: discussion that almost all the leaders of different
schools of Figh in Islam have Seceded the right of complete
pardon to the heirs of the viectim of 'QATL-I-AMAD', The

heirs have, therefore, the option either to exact 'QISAS?

\\\ through the agency of the Court or the Stat%h_or to ask for
\.~ Wﬁ? "Dimat Y. Phgw, ekt £5ven YhEESLe s 1 aamill



payment of 'Diyat'. They can also forgo the whole or a
part of the amount of the 'Diyat'. The consequences of
the‘pardon in toto on the part of the heirs have been

discussed by me in the earlier part of this note.

I am also in complete agreement with the learned
Chairman, Saiahuddin Ahmad, J, as I was with Abdul Hakim -~
Khan, C.J., as he then was, of the Peshawar High Court, in

Gul Hassan'kKhen Vs, State (PLD 1980 Peshawar 1) that

Section 345(7) of the Code of Criminal Procedure is not
merely procedural as it denies the right of composition to
the effected parties and is therefore to this extent

repugnant ‘to injunction of Islam. “‘

With above observations, I would endorsed the ‘
order proposed by the learned Member Sheikh Aftab Hussain, ’
of the dismisal of Shariat petitionslNo.2O of 1979 and

1 of 1979 both from Karachi, and of allowing the other ’“w/ﬂ

petitions,

Zw;ﬁ/»ﬁl‘ '
2/ -9 38
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FEDBRAL SHARTAT COURT

~ Order of the Court.

The'Court'has'by majority arrived at-the

.following de0151on=

" : “

1. That Judgement of the Sharlat Bench of the

Peshawar ngh Court dated 1~ 10-1979 in Gul Hassan Khan

- Government of Paklstan ‘reported as PLD 1980

Peshawvar 1, declarlng Sectlons 54, 55 and 302 of the
Pakistan Penal Codeland Sectibns 3%5(7), Lo1, B02 and
QOé-B of Code of Criminal Procedure with the relevant
parts of the Schedile reﬁuénant.to'lﬁjunctions of Islam
is binding and holés the field.s

2 It is held by majority that Section 302 PPC is

also repugnant to Injunctions of-Islam on the following

additional groundil®

No exemption of death sentence has been
provided for

(a) an offender who is insane at the
time of execution; and

[]
{b) a parent killing his/her son.
P !

3; Sections 304 & 304 A éfe repugnant beca&ie_they
do not aiso provide for-composition-and'payment of
'deeyat'. |

I, Sections 324, 325, 326, 329,331 and 333 are
repﬁgnaht because they do not alsé provide for Qisas op °
payment of compenéafion (Deeyat; Ursh-or Daman) .

5 Furthermfre Sections 326 and 329 are repugnant
because they do not also prov1de for cOompos 1t10n.

6o Sectiops 335 and 338 are repugnant because they
do not also provide for péyment of 'deeyat'.

7. Other pQOVisions relating to hurt in chapter§ﬁﬁi
of PPC aré repugnant as they do not provide for absoluteai

compoundability and payment of compensation (deeyatt

ursh or Daman).

...p/2
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8, In cases in which {f)hwigztd
is treated to be predominant, the provisions of Sections 401,
402,402 A and 402 B Cr, P.C. shall not apply. These Sections
are repugnant to the Holy Quran and the Sunnah of the Holy
[
Prophet (peace be upon him ) to this extent. .
9. This decision shall take effect from the
i
‘Ist of April, 1980,
H_ .
; ’ Chairman
;
I
ﬁ
MJIV Y
I '
Rawalpindi, the . i
23rd September, 1980,
_ ]
(APPROVED FOR REPORTING)
I o
|
i R ‘:"‘:j‘
: .
[ .
' !
! :
-] ;‘l



FEDERAL SHARIAT COURT

o .

In the Courtts Order ‘dated 23rd September, 1980 .

passed in the followingicases:—

1) ’S.P4N0.13/79(L)i

2)

3)
4

5)
6)
7)

8)

N

S.P.No.ﬁQ/?é(L)‘

S«P.Nos1/79(K)
S.P.Noe2/79(X)

SePaNO. 12/79(K)

SeP.N0s20/79(K)

SoE-NO.?/BO(K)

SePoN0+9/80(L)

SC#.NO.A/SO(K).T

Muhammad Riaz
ve
Féderal Government and another.

Javaid .& another

vs _ _
Federal Government and otliers
In-Re Muhammad Shafi Muhammadi

Ghulam Mujtaba Saleem

vs
Federgtion of Pakistan
Mr. Mohammad. Shafi . .. .

vs
Fedération of Pakistan & another
Imdadullah Unar.. .

vs ' .
Federatioﬁ of Pakistan & another.

" Ghazi. & Others

vs
Federation of Pakistan

Niaz Hussain

. Vs . }

Federal Government of Pakistan
and another., o

Ghulém Mujtaba Saleem
Vs :

Federation of Pakistan

through inadvert@ince a typographical error as todate has taken
place. Instead of "Ist of April 1981" namely, the date od which
the Order shall become effective, "Ist of April 1980" has been

mentioned.

" The corirect date is ‘Ist of April, 1981 and the Order

shall thus stand correctéd and the Court's Order shall become ;

effective firom this date.

Lahore the

Chairman

Member T

Member II #%527&\___*{

Member III

Member IV

. Ist October, 1980

gLy
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