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In the Federal Shariat Court
( Original Jurisdiction)

" Present

MR. JUSTICE GUL MUHAMMAD KHAN, CHIEF JUSTICE
MR, JUSTICE MUFTI SYED SHUJAAT ALI QADRI '
MR, .JUSTICE MUFTAKHIRUDDIN

MR. JUSTICE KAMAL MUSTAFA BOKHARY

MR. JUSTICE ALLAMA FIDA MUHAMMAD KHAN

SHARTAT PETITION NO.6/I OF 1988

Jamil-ur-Rehman son of Rehmat Ullah,
House No. 99 Aziz Shaheed Road,
Sialkot Cantt -—— Petltioner

versus

1. Islamic Republic of Pakistan through
Secretary, M/o Justice and Parliamentary
Affairs, Justice Division, Islamabad.

2. Province of the Punjab through
Chief Secretary, Lahore.-

3. Province of N.W.F.P. through
Chief Secretary, Peshawar.

4, Province of Sind through
Chief Secretary, Karachi.

5. Province of Baluchistan through

Chief Secretary, Quetta.--- -~ Respondents
Counsel for the --- Petitioner in person
petitioner: :

For the Federal Governﬁent-——Haflz S.A. Rehman,
and the Governments- of’ Sind Advocate
and Baluchistan. ,

For the Governmentf '_;7 Mr .Muhammad Nawaz Abbasi,
of the Punjab: _ - Asstt:Advocate General
For the Government.of--— Mr.Mir Rehman Khan Khalil
N.W.F.P. Asstt:Advocate General
Date bf_Ins;itutioﬁ;:¥¥-“ 9-5-1983

. Date of hearing: S 15-11-1988 ..

Date of'decision: _———— ‘50*?5155%&35
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JUDGMENT

KAMAL MUSTAFA BOKHARY,J.- This is a

constituﬁional betition ﬁnder Afticle 203-D of
"the Constitufion_of the Islamié Republic Of;
Pakiétan, 1973 for a declarationrthat failure to
pr@vidélfor right of refergnéé and aﬁpeal to the
ngeral Govefnment or its department or department
of the Provinecial Governmgnt'concerned in Sections
l18(3j, 22-A and 54 of the Land Acquisition Act,1894
is repugnant &o injunctions of the Holy Quran and
Sunnah‘df the”Holy Prophet, It has.beeﬁ prayed
that the_aforgmentioﬁed Sections‘be amended to

include the same,.

2. It {é cpnteﬁded thaf'Sectioﬁ 18(3) and (4)
of the Land ‘Acquisition Act gives right of reference
fo[the'Prévinciai'GdVernment‘whofhas not acgepted“
_the award but does not proviée‘for such a right to
cbngerned department of tﬁe Proﬁincial Government
- or torthe;Federal G6Verﬁment or its department
conéerned, It is furiher_submitted that Section
22-A of the said Act relating to cross-objections
does not'givé right to Federal Government‘or‘to
its department”or to the concerned dgpartment of

Ir ) .
Government although land is acquired

the Provincial
for and payment is to be made from the funds of
the department; It is also agitated that Section
54 of the said Act does not provide any right

of appeal to the Federal Government or to its

department or to the concerned department of the
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Provincial Government. It is submitted that
absence of aforementioned provisions is repugnaht
to the Injunctions of the Holy Quran and the. Sunnah.

Reference has been made to Surah Nisa verse 59.

Pir Khan V. Military Estate Officer and another

(PLD 1987 S,C.485) and Behram Khan and 54 others

V. M.E.O. and 20 others have been relied upon.
In the case of Pir Khan the Supreme Court held

that a right of appeal can be exercised only if

it has been expressly'cpnferred by the Statute.

It was further held that a local authoriry or a
company for whom . the land is being acquired cannot
demand a reference under Sectlon 18 and under
Section 50(2) of‘the Act such a}local.authorlty

or a company was only conferred right to adduce
evidence for @axxﬁnﬁrg'compensatidn but could not
prefer an appeal agalnst a dec1310n made upon a
reference under Sectlon 18 of the Act or against
the award‘made by the Land Acquisition Collector.
In the case of Behram Khan it was held that Central
Government had no right to flle appeal against
reJectlon of its CrOSSLObJeCtlonS because it was
not 1ncluded amongst those who had been given
right-td fiie<a cross-objection against award

of,Collector_f

3. We have heard the petitioner“as well as

Hafie S.A:Rehmen, learned counsel for the Federal
Government; Mr;Muhammad Nawaz Abbasi, Assistant
Advocate Gereral, Punjab and Mr.Mir Rehman Khan Khalil,
Assistant Advocate General;N.W;FrP; The learned
counsel appearing for the Federal Government and the
Provineial Governments; wholhave not epposed the

petition; submit that the Act be amended and the

right to make a reference and to file cross-objections
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under Section ©"18 and 22-A of the said Act be also
qiﬁén.to the Federal Government or'department concerned
of the Federal and Provincial Government. who should
also be given the right of anpeal undér Sectidn -

|54‘of.thefsame Act.

4, For ready reference relevant Sections of the

Land Acguisition Act, 1894 are reproduced below:-

18. Reference to Court =(1) _Anv person. interested
who -has’nét--accepted theraward "of 'the Authority may
bv written application to the, lollector,

require that the matter be referred bv the
Collector for the determination of the Court,
whether his objection bhe to the measurement

of the land, the amount of the compensation,

the persons to whom it is pavable, or the
apportionment of the compensation among the
persons interested, { or the amount of the costs
allowedﬂ@er Punjab amendment).

(2) The application shall Stife the grounds
on which objectieon to the award is taken:-
(a). if the. person making it was present
: or represented before the Collector
at the time when he made his award,

within six weeks from the date of
the Collector's award:

(b) in other cases, within six weeks of
the receipt of the notice from the
Collector under section 12, sub-
section(2) or within six months from
the date of the Collector's award,
whichever period shall first expire.

Per West Pakistan Amendments:-

(3) Notwithstanding anything to the contrary
contained in section 21, the Provincial
Government may, if it has not accepted the
award, refer the matter to the Court within a
period of six months from the date of anncounce-
ment of the award; provided that the Court
shall not entertain the reference unless in

its opinion there is a prima facle case for
inguiry into and determination of the objection
against the award.

Per N.W.F.P. Amendments:-

(4) Notwithstanding anvthing to the
contrary contained in Section 21, the
Provincial Government mav, if it has not
accepted the award, refer the matter to the
‘Court within a period of six months from the
date of announcement of the award:
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22-A. Cross-objection.- The Provincial
Government, or a local authority or a

.companv for which land is being acquired,

may lodge a cross-objection to the
objection made by any person interested
and the Court mav reduce the amount

‘awarded by the Collector if it considers

it just and proper.

50. Acquisition of land at cost- of local
authority or Company- (1) Where the
provisions of this Act are put in force
for the purpose of acdquiring land at the
cost of anv fund controlled or managed by
a local authority or of any Company, the
charges of and incidental to such
acquisition shall be defrayed from or

by such fund or Company.

‘Per West Pakistan Amendments:-

(2) .In anv proceeding held before a
_Collector or Court in such cases the local

authority or Company concerned or the’
Thal Development Authority may appear and
adduce evidence for the purpose of deter-
mining the amount of compensation.

Provided that no such local authority
or Company shall be entitled to demand a

reference under Section 18.

54, Appeals in proceedings before Court.-
Subject to the provisions of the Code of
Civil Procedure, 1908, applicable to appeals

from original decrees, and notwithstanding
~anvthing to the contrary in any enactment.

for the time being in force, an appeal shall
onlv lie in any proceedings under this Act
to the High Court from the award, or from.
any part of the award, of the Court and

from any decree of the High Court passed on
such appeal as aforesaid an appeal shall lle
to the Supreme Court subject to the
provisions contained in Section 110 and

in Order XLV thereof. )

-

The Holy Quran and Sunnah‘lay great stress

on bargains with consent of parties as will appear

from the following:
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" 0 ye who believe ! Squander not your
wealth among yourselves in vanity, except

it be a trade by mutual consent...”
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_The Holy P;ophet'( peace.be upon him) said on
one occasion that.all'human beings are equal
liké teeth of a coﬁb. (abdul Qadir Oada,

Al- Tashreeul Janai;ul~Islami 26/1). 1In Surah
Nisa versé 59 réprbduced pelow it is‘clearly
laid down that all disputes have to-be returned
to Allah anq the Holy Prophet ( peace be

'¥V' : ' upon hlm) ,
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No doubt lqnd under - the Land Acquisitiocn

Act is_acqﬁired and the pavment of its price

-

" has to be made either by agreement with the

seller or according to the price determined

by the Land Acquisition Cdllector. Thé Landl
2cquisition Collector is generally an emplovee
of the ﬁrovinqial Covernment, Deséite'that

the law gives a right to the Provincial

Government to file reference, cross-objections

or appeal against the award or decree. However,

if the acquisition is to be made for the

Federal Government or its department or for

department of Provincial CGovernment or a company

or a local authority and they have not‘accepted‘
the award they have nof been giﬁen any of the
above.;igﬁts though it is their funds which are
directly involved.‘ This unequal treatment is
obviously unjust ana in ﬁiolation of the Holw

Quran and Sunnah of the Holv Proghet ( peace

be upbnjhim).

6. _ Fo£ the aforesaid reasons we declare
that:omiésion to give ;iqht.of making referencef
filing- cross-objections and apﬁeal to the Federal
Goﬁernment_or to the department dethe Federal
Government.or of‘the Provincial Gevernment or a

compahy or a local authority for whose benefit
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land is acquired in Sections .18(3) and'(aa, 22-A
and 54 of the Land Acqulsltlon Act, 1894 as well as
'depr1v1ng a company or a local authorlty of the
right of appeal in Proviso to Section 50(2) of the

Act are repugnant to the Injunctions of Islam.

7. We érder that the aforementioned sections

. of the Act shall be amended sd as to provide for
right of making reference, filing cfosé—objections
and appeal to the Federal Government or the concerned
departmeﬁt of the Federal Government or of the '
Proyinciai Government as also the Company or the
local authority.for whose benefif the acquisition
is made; In that context the proviso to Section

50(2) of the Act shall be deleted.

8. Necessary amendments shall be made by the

30th o?-Seﬁﬁembéf, 1989, Failinp'which the exclusion
x «.ﬁi‘;'*_/
of the above aoenc1esQ§hall cease to have legal

Fas .
effect. T 1J .
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Chief Justice Judge-1

7bwﬁﬁ;k“;d$& j&ﬁanv(
Judge-11 J , udge . VI
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Nazir Ahmad Zia
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