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tie and the remission (of the man's half) is closer to 

Taqwa, and do not forget to be graceful to one another. 

Indeed Allah is Watchful of all what you do" 

Obviously this verse is not all related to the issue 

of Khula; . Payment of dower is the obligation of 

husband and' since he is the one in whose hand lies the 
\ 

marriage tie, . he alone can forgo his right by not 

claiming half of the amount of dower, if already paid by 
. . . 

him to his wife in full. Thus the question here pertains 
. I 

only to·. the payment or claiming of dower and not, in 

any way, to the issue of 'Khula'. 

The second verse at S.No.(b) is also in the context 

of divorced women who have ' to wait for three . 

menstrual , courses before entering into another marital 

contract, provided ,they have not conceived and are not 
.' .. 

pregnant. Since determination of parentage is highly . 

pertinent, they are directed not to conceal what Allah 

ha.s created in their wombs. So in case of divorce they '. . 

have to observe the "Iddat" period which is either three 

menstrual periods, if they are not pregnant, or delivery 
- . 

of the thild if they all pregnant, and still in another 
. I 

case when are too young or too old and have no 
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menstrual course, three months. However, men have 

an edge over them in this respect in the sense that 

they do not have to wait but can marry immediately 

any time, without any waiting period. Men have a 

degree in . another sense . also. They can directly 

exercise their right of divorce without any recoL1rse to a 

court of law whereas in case of 'Khula' the wife has to 

seek indulgence of the court, if her husband does not 
\ 

agree to her demand of 'Khula'. The course of judicial 

process provides an · opportunity to the wife to 

thoroughly consider pros and cons of her demand for . 

'Khula'. It is similar to the period of Iddat in case of 

revocable · divorc:e given by the husband who can, on 

reconsideration, recall it if better sense prevails. Both 

. ·wife .and 'husband are provided opportunity to consider 

and reconsider their course of action and both have to 

bear financial liability if they insist on separation. No 

one has any superiority over the other in respect of 

their rights and responsibilities. It is pertinent to note 

that this very verse declares unequivocally that women 
. . 

have rights similar to what they owe to their husbands 

. in graceful · manner. Thus their rights and 

Jj ' responsibilities are similar and there is no 
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discrimination whatsoever. Men can arbitrarily divorce 

to dissolve the marital tie and women can ask for her 

release from the same bond through "Khula", if the 

parties feel. that they cannot live together within the 
. . 

limits prescr.i~e.d . by Allah Almighty. The third Verse at 

S.No.(c) above· is self evident and specifies the 

responsible p'osition of the husband being accountable 
. . I 

for the maintenance of his wife and children. The word 
, ~ , / 

, " ... ~ I .;". . 

used here is ~~/~ plural of t'T which means a person 

respol1sible for administering managing and protecting 

the interests of a person or an organization and looks 

after its affairs,. In the context, this verse refers to the 

responsibilities of the man who is required to protect, 

safeguard and provide for the needs of those under his 

supervision. <?bviously, there are . psychological and 

physiological differences between the sexes and they 

have to perform different roles but, admittedly, no one 

is superior to the other except by Taqwa (I;e; faith and 

~ood deeds). Infact they are complementary to tUlCh 

other. No one can ever ' exist without the other. Both 

have similar .. rights/responsibilities with different roles 

to play in Iife."Nevertheless Islam affirms their equality 

j .. as human beings and advocates and duly protects their 
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fundamental rights. All these three verses referred to 

again and again by the petitioner/counsel/Jurist 

Cons~lt, thus do not specifically create a bar for court 
;iI , 

, 1 

of 'Competent' jurisdiction to decree the case of 'Khula" 

when reconciliation fails. After all what are the Courts 

of law established for? The courts are there to dissolve 

the disputes that arise between the parties. They can 
" 1 

, , 

decide all type of matters including, admittedly, 

dissolution of marriage on certain grounds. One 

wonders why they are ' not authorized to decide the 

case of Khula" if a husband does not at all agree to the 

divorce of his wife and all the reconciliatory efforts fail. 

In this view of the matter we find that this verse has 

nothing tO 'do with the subject of "Khulall
, in the context 

as has been agitated and argued. 

21. The famous Ahadith pertaining to the incidents 

of 'Khula' ,dema,nded by Jamila and Habiba, as relied 

" upon by the Petitioners,. are also not very explicit inthis 
.' . ' " 

c6~nection .. Both the traditions relied upon by the 

petitioners are narrated as follows:-

"It is stated that one day Jamila wife of Sabit ' 

Ibn Qays appeared before the Prophet ( 'h'~~/c.r' ) 
and said, "0 Messenger of Allah! I and Sa bit can 
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nE!Ver live together. I saw him coming from the 

other side with some men. I found that he· had 
the smallest stature, was the blackest and ugliest 

amongst them: I swear by God that I do not 

dislike him on account of religious or moral 

turpitude, but I dislike him on account of his 

ugliness. I swear by God that if I did nbt fear God 

I would spit on his face when he comes to me 

(meaning that she hated his very sight). 0 

Messenger of Allah! You can see how beautiful I 

am while Sabit is an ugly person. I do not: blame 
. him for any depravity in his religious practices or 

'moraiity, but I fear that I may be guilty of 

. transgression of the injunctions of Islam." The 

Prophet (tf~"'J~) asked he if she would 

return the orchard given by Sabit to here as 

dower. She replied, "Yes: and if he demands 

. more, then I am ready to give him more than 

th·a('. The Messenger oJ Allah ( ff~ ,lJ1J-") said, 
. . . 

"No: Not more than what he had given to you". He 

then asked Sabit to take back the orchard and to 

release her from the marriage-tie by divorcing her 

which· he did. 

I 
The other occurrence is related to another 

wife of Sabit named Habibah, daughter of Suhayl, 

which is stated as follows: One day early morning, 
r' 

when the Prophet (~¢",.)JIJ" ) came out of his 

house, he saw Habibah waiting outside. He asked 

her what the matter was and why she was 

standing there. She said that she could not pJ,J1I on 
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with Sabit. When Sabit came there, the Prophei: 
'" ( f1'r:!"~IY) said to him, "Here is Haqibah 

. daughter of Suhayl.' She has complained against 

you." Habibah said, "0 ~I\essenger of Allah! I haVE! 

still got all that Sabit had given me for dower," 

The Prophet ( ir~,(jJ' ) then ordered Sabit to 

take it and to release her, that is, to divorcE~ her". 

We may mention that in both the cases thE~ worcls 
, " ' 

L1sed by th·e· Holy Prophet ( trd'''/'d'' ) arei~ ~ 
, / r 

, .. / ,. , , .., . " ,,- r" / 
(Divorce her) ~ [" (separate here), &!;.'if (leavE~ her)) JpJ)}/1 

, ,. 

(he ordered him to divorce her) and 
",/,' r / , " : 

~j~ (He 

separated them). {For further detailed discussion see 

Huququ·z· Za·wjain by Syed Mawdudi Page 58-80 and 

fiqhul Quran by Maulana Umar Ahmad Usmani Vol III 

Page 398-417.) 

22. ThEf upshot of the above discussion is that 

there is no specific verse or authentic Ahaditl"' that 

provides a bar to the exercise of jurisdiction by a 

competent Qazi to decree the case of Khula e1f}itatecl 

before him by a wife) after reconciliation fedls. As 

cliscussed above in detail, the Ayaat and Ahadith relied 

~Ipon by the petitioners neither specifically relate to the 
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issue of Khula nor to the lack of authority of a Qazi duly 

authorized ' by an Islamic State to resolve the disputes 

between husband and wife. The interpretation of the 

said Verses and Ahadith is also not unanimous. 

23. Consequently for the reasons stated above, we 

dIsmiss' these petidons. 

JUSTICE DR.FIDA MUHAMMAD \I(~tAN 

~~ ..... 
JUSTICE HAZIQUI- KHAIRI 

Chief Justice 

JUSTICE SALAHUDDIN MXIRZA 

An.nounced on ~S-. r · '2-r'o., 
at Islamabad. 
F.Taj/** 
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