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menstrual course, three months. However, men have

an edge over them in this respect in the sense that
they do not have to wait but can marry immediately
any time, without any waiting period. Men have a

degree in 'another sense also. They can directly
exercise their right of divorce without any recourse to a
~court of law whereas in case of ‘Khula’ the wife has to
seek indulgenéé Pf the court, if her husband does not
agree to her demand of ‘Khula’. The course of judicial
process provides an opportunity to the wife to
thoroughly cdﬁsider pros and cons of her demand for
‘Kh‘UIa'. ft is sihilar to the period of Iddat in case of
revocable di'v:o‘rc.e given by the husband who can, on
reconsideration, recall it if better sense prevails. Both
-wife-.an.d. 'ﬁusband are provided opportunity tc consider
and reconsider their course of action and both have to
bear financial liability if they insist on separation. No
one has any superiority over the other in respect of
their rights and responsibilities. It is pertinent to note
that this very verse declares unequivocally that women
héve rights' similar to what they owe to their husbands
in  graceful - manner. Thus their rights and

f@. responsibilities are similar and there is no
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discrimination whatsoever. Men can arbitrarily divor_ce
to dissolve the marital tie and women can ask for her

release from the same bond through “Khula”, if the

pérties feel'.t_hat they cannot live together'within the
Iirﬁifs presci'_i-b_eld_by Allah Almighty. The third Verse at
S.No.(c) above is self evident and specifies the
lresbonsit.)le p'(')_"sition of the husband being accountable
for the m'a'in,teria;lce of his wife and children. The word
used here is Z?::f?’blural of fﬁ" which means a person
responsible for administering managing and protecting
the interests of a person or an organization and looks
after its affairs,. In the context, this verse refers to the
responsibilities of the man who is required to protect,
safeguard and provide for the heeds of those unde-r his
supervils.ion. Obviously, there are psychological and
phySioIogicaI differences between the sexes and they
have to perfor.ﬁ'l different roles but, admittedly, no one
is superior to the other except by Tagwa (I;e; faith and
good deeds). Infact they are complementary to each
other. No one can ever exist without the other. Both
Héve similar _ rights/responsibilities with different roles
' to play in life.-Nevertheless Islam affirms their equality

as human beings and advocates and duly protects their



A

Shariat:Petition No.3/L-2005, S.P.No.2/L-2006
Shariat petition No.1/K-2007, S.P.No.2/K-2007
Shariat Petition No.3/K-2007, S.P.No.7/1-2007

34

fundamental rights. All these three verses referred to

again and again by the petitioner/counsel/Jurist

Consﬁlt, "'th'u's do not specifically create a bar for court

. |
of competent jurisdiction to decree the case of ‘Khula"

when reconciliation fails. After all what are the Courts

of law established for? The courts are there to dissolve

the disputes 'that grise between the parties. They can
decide 'a:II' | type of matters including, admittedly,
dissolution of marriage on certain grounds. One
wonders ﬁhy they are not authorized to decide the
case of Khula, if a husband does not at all agree to the
divorce of his wife and all the reconciliatory efforts fail.
In this view of the matter we find that this verse has
nothing to do with the subject of “Khula”, in the context

as has been agitated and argued.

21. The famods Ahadith pertaining to the incidents

of ‘Khula’ demanded by Jamila and Habiba, as relied

- upon by ‘the Petitioners, are also not very explicit inthis

connection.” Both the traditions relied upon by the
petitioners ére_narrated as follows:-
“It is stated that one day Jamila wife of Sabit

Ibn Qays appeared before the Prophet ( fF2os” )
and said, “O Messenger of Allah! I and Sabit can
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never live together. I saw him coming from the

~other side with some men. I found that he:had
the smallest stature, was the blackest and ugliest

amongst them: I swear by God that 1 do not
dislike him on account of religious or moral
turpitude, but I dislike him on account of his
tgliness. 1 swear by God that if I did not fear God
I would spit on his face when he comes to me
(meaning that she hated his very sight). O

Meséenger of Allah ! You can see how beautiful I'

am while Sabit is an ugly person. I do not blame
him for any depravity in his religious practices or

morality, but I fear that I may be guilty of
- transgression of the injunctions of Islam.” The
Prophet ( /%'~ ) asked he if she would
return the orchard given by Sabit to here as
dower. She replied, “Yes: and if he demands
“more, then I am ready to give him more than
that”. The Messenger of Allah ( A<~/ ) said,
“No: Not more than what he had given to you”. He
then asked Sabit to take back the orchard and to

release her from the marriage-tie by divorcing her
“which he did.

_ The other occurrence is related to another
 wife of Sabit named Habibah, daughter of Suhayl,
which is stated as follows: One day early morning,
when the Prophet (;fé’«;”c}‘ ) came out of his
hcuse, he saw Habibah waiting outside. He asked
her what the matter was and why she was
standing there. She said that she could not pull on
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- 'with Sabit. When Sabit came there, the Prophet:
( \-fiff:”»’u*’) said to him, “Here is Habibah
daughter of Suhayl.-She has complained against

you.” Habibah said, "0 Messenger of Allah ! I have
still got all that Sabit had given me for dower.”

The Prophet ( A#1# ) then ordered Sabit to

tale it and to release her, that is, to divorce her”.

We may mention that in both the cases the words

i - % )..«_:»‘3:11"",
used by the Holy Prophet ( F7=“~I* ) are;’&"f‘/w

? re -~

- .-"/

(Divorce her) W2l (separate here), W) (leave her), guwb/i !

e
1;17’/,_’-

(he ordered him to divorce her) and & G2+ (He
. separated them). {For further detailed discussion see
Huququz Zawjain by Syed Mawdudi Page 58-30 and
Fighul Qufan by Maulana Umar Ahmad Usmani Vol III

Page 398-417.)

22. The upshot of the above discussion is that
tﬁeré is no specific verse or authentic Ahadith that
provides a bar to the exercise of jurisdiction by a
competent Qazi to decree the case of Khula agitated
before him by a wife)after reconciliation fails. As
discussed above in detail, the Ayaat and Ahadith relied

,é upon by the petitioners neither specifically relate to the
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issue of Khula nor to the lack of authority of a Qazi duly

authorized by an Islamic State to resolve the disputes
between husband and wife. The interpretation of the

said Verses and Ahadith is also not unanimous.

23. Consequently for the reasons stated above, we

 dismiss these petitions.

decr

JUSTICE DR.FIDA MUHAMMAD KHAN

|

JUSTICE HAZIQUL KHAIRI
Chief Justice

JUSTICE SALAHUDDIN MIRZA

Announced on_2-§ - 21

at Islamabad.  GuuE—=_C
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