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JUDGMENT:

AFTAB HUSSAIN, CHIEF JUSTICE.

T h is  p e t i t i o n  has  b e e n  f i l e d  t o  c h a l l e n g e  

t h e  appointm ent  o f  women as j u d g e s  or m a g i s t r a t e s  

f o r  t h e  f o l l o w i n g  r e a s o n s

1. They d i s c h a r g e  t h e i r  f u n c t i o n s  o f  
Qazi  w i t h o u t  o b s e r v i n g  pardah w hich
i s  a c l e a r  v i o l a t i o n  o f  t h e  I n j u n c t i o n s  
o f  I s la m .

2 .  During t h e  p e r i o d  o f  t h e  H o ly  Prophet  
and h i s  r i g h t f u l  companions t h e  d u t i e s  
o f  Qaza were  n e v e r  e n t r u s t e d  t o  fe m a le s  
s i n c e  i t  appears  t o  b e  a v i o l a t i o n  o f  
t h e  I n j u n c t i o n s  o f  I s la m .

3. A c c o r d in g  t o  Muslim Law t h e  e v id e n c e  
o f  a woman i s  h a l f  o f  t h a t  o f  a man 
and h e r  s h a r e  i n  t h e  i n h e r i t a n c e  i s  
e q u a l  t o  h a l f  o f  t h a t  o f  h e r  b r o t h e r .
The judgment o f  two l a d i e s  o n ly  can be  
e q u i v a l e n t  t o  t h a t  o f  a .m a l e .

4. The l a d i e s  do n o t  f u l f i l  t h e  q u a l i f i c a t i o n  
o f  Q a z i  a c c o r d i n g  t o  t h e  e s t a b l i s h e d  
p r i n c i p l e s  o f  Muhammadan J u r i s p r u d e n c e .

2. T h is  p e t i t i o n  was f i x e d  at  K a r a c h i  f o r  

p r e l i minary h e a r i n g  b u t  s i n c e  t h e  A t t o r n e y  G enera l  

as w e l l  as o t h e r  la w y e rs  w i s h e d  t o  b e  h e a r d ,  we 

c o n s i d e r e d  i t  a d v i s a b l e  t o  h e a r  f u l l  arguments from 

t h e  l e a r n e d  c o u n s e l  o f  t h e  p e t i t i o n e r  as w e l l  as

t o  g i v e  a h e a r i n g  b e s i d e s  t h e  A t t o r n e y  G enera l  o f  

P a k i s t a n  t o  a l l  t h o s e  who w i s h e d  t o  b e  h e a r d .  The 

c a s e  was th u s  argued by Mr. G.M. Sa leem  f o r  th e  

p e t i t i o n e r ,  Mr. A t to r n e y  G e n e r a l ,  Mr. Anwar H u ssa in  

Q a d r i , Mr. K h a l i d  M. I s h a q ,  Mrs. Sa leem a N a s ir u d d in  

and M rs .R a sh id a  P a t e l ,  A d v o c a te s .  A f t e r  h e a r i n g  t h e  

c a s e ,  t h e  p e t i t i o n  was d i s m i s s e d  by a s h o r t  o rd er  

f o r  d e t a i l e d  r e a s o n s  t o  b e  g i v e n  l a t e r .

3. Some o f  t h e  p o i n t s  n e e d  n o t  d e t a i n  u s .  I t  

was conced ed  b e f o r e  us t h a t  t h e r e  i s  no law o r  custom  

or  u s a g e  h a v i n g  t h e  f o r c e  o f  law f o r  or  a g a i n s t  t h e  

s e c l u s i o n  o f  women. In  t h e s e  c i r c u m s t a n c e s , we are  

n o t  c a l l e d  upon t o  go i n t o  t h e  q u e s t i o n  w h e th e r
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i
I s l a m  a l l o w s  c o m p le te  s e c l u s i o n  o r  p a r t i a l  s e c l u s i o n  

or  w h e th e r  a woman s h a l l  appear  i n  p u b l i c  v£j|lldd 

or u n v e i l e d .  The argument o f  t h e  l e a r n e d  c o u n s e l  

f o r  t h e  p e t i t i o n e r  t h a t  s i n c e  t h e  e v i d e n c e  o f  two  

women i s  a s u b s t i t u t e  f o r  t h e  e v i d e n c e  o f  one man 

and h e r  s h a r e  i n  i n h e r i t a n c e  i s  e q u a l  t o  one h a l f  

o f  t h a t  o f  h e r  b r o t h e r ,  t h e r e  s h o u l d  b e  a t l e a s t  

two f e m a le  j u d g e s  t o  d e c id e  a c a s e ,  i s  i m p o s s i b l e  

t o  a c c e p t .  I f  such a c o n c e p t  i s  g i v e n  e f f e c t  t o  i t  w i l l  

f o l l o w  t h a t  no  male  Q az i  s i t t i n g  a l o n e  can d e c i d e  a 

c i v i l  o r  c r i m i n a l  c a s e .  A c c o r d in g  t o  F iq h ,  i n  c a s e s  

o t h e r  th an  t h a t  o f  a d u l t e r y  i n  w h ich  fo u r  e y e  w i t n e s s e s  

are  r e q u i r e d  t o  p r o v e  t h e  o f f e n c e ,  a t l e a s t  two male  

w i t n e s s e s  must p r o v e  d i s p u t e s  o f  p r o p e r t y  or  

c r i m i n a l  c a s e s  o f  Hudood and O i s a s .  I f  t h e  argument  

o f  t h e  l e a r n e d  c o u n s e l  i s  ta k e n  t o  i t s  l o g i c a l  

c o n c l u s i o n ,  i t  s h o u l d  f o l l o w  t h a t  t h e  number o f  

Q azis  t o  d e c i d e  a p a r t i c u l a r  c a s e  s h o u l d  co rr e sp o n d  

t o  t h e  number o f  w i t n e s s e s  r e a u i r e d  to  p r o v e  i t .

A Q a z i  s i t t i n g  a l o n e  can be a l l o w e d  t o  a c t  as a 

j u d g e  i n  r a r e  c a s e s .  S i m i l a r l v  i t  i s  n o t  a ground  

f o r  e x c l u d i n g  women from apDointment as Q az is  t h a t  

t h e  h o l y  Prophet  or h i s  f o u r  s u c c e s s i v e  C a l iph s  

d id  n o t  a p p o in t  any woman as such s i n c e  t h e  r u l e  

i s  t h a t  what i s  n o t  p r o h i b i t e d  by t h e  h o l y  Quran 

and Sunnah i s  p e r m i t t e d ,  and t h e  burden o f  p r o o f  

about  a n y t h in g  b e i n g  p r o h i b i t e d  i s  on t h e  p e r so n  

who c la im s  i t  t o  b e  s o .  T h is  i s  apparent  from t h e  

maxim ^  (■ C a d i ' s 1'  c / *  ( } & " » <

(A lashbahu w a l  N a z a i r  by Ibn Nujaim P . 6 6 ) .  We 

h a v e  t o  s e e  w h e th e r  t h e r e  i s  any e x p r e s s  or  even  

i m p l i e d  r e s t r i c t i o n  on t h e  appointm ent  o f  a 

f e m a le  Q a z i .  I f  no s u c h ‘r e s t r i c t i o n  can be  i n f e r r e d ,
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t h e  appointm ent  w i l l  b e  l e g a l  i n  s h a r i a t .

4. I t  *?as n o t  d e n ie d  t h a t  t h e r e  i s  no s p e c i f i c  and

d i r e c t  I n j u n c t i o n  i n  t h e  Quran or t h e  Sunnah o f  t h e  

h o l y  Prophet  c o n c e r n i n g  t h i s  m a t t e r .  There  are  o n ly  

t h e  c o n f l i c t i n g  op in ions  o f  t h e  J u r i s t s .  The v ie w  o f  

Imam Abu H a n i f a  i s  t h a t  t h e  a u t h o r i t y  o f  a K a z i  i s  

n o t  v a l i d ,  u n l e s s  h e  possesses  t h e  q u a l i f i c a t i o n s  n e c e s s a r y  

f o r  a w i t n e s s .  Hedaya ( H e l i c o n ' s )  P .3 3 4 .  T h is  o p in io n  

e x c l u d e s  from i t s  ambit  a l l  c a s e s  o f  Hudood and Q isa s  

w h ic h  i n  h i s  Fiqh^do n o t  admit  o f  e v i d e n c e  o f  women. 

A c c o r d in g  t o  Imam J a r e  6T A— — - £.3 r i  she  can b e  a p p o in t e d  

as Qazi  i n  a l l  m a t t e r s .  Hecaya  by H am ilton  P . 3 3 4 ,  Sharh
K S'

Waqaya P . 6 2 ,  D urrul  Mtthtar. V c l . I t l ,  P . 2 3 £ ,  J u r i s p r u d e n c e  

by Abdul Rahim, P . 3 8 9 ,  A d m i n i s t r a t i o n  o f  J u s t i c e  by 

Alhaj  Mohammadullah S .J u n g ,  ? . 5 ,  I s la m  Ka U iz a m - i - A d a l  

by Mahmud b i n  Mohammad, P . 1 6 9 ,  Ehkam u l  S u l t a n i a  by 

Mawardi (Urdu) P . 1 1 7 ,  P h i l o s o p h y  o f  J u r i s p r u d e n c e  by 

Subh Mahmasani,  P .1 8 0 .  A c c o r d in g  t o  ’K i t a b u l  Qaza' in

F a t p h - u l - B a r i , V o l . l 3 , P .  5 6 ,  some o f  t h e  Malakees  a l s o  

fa v o u r  t h e  o p i n i o n  o f  Ibne  J a r e e r .  See  a l s o  M ch a l la  by 

Ibn-e -H azam ,  V o l . 7 ,  P .4 3 0 .  Ibne  Kazan a l s o  s u p p o r t s  

t h i s  v i e w  as h i s  o p i n i o n  i s  t h a t  a fem ale  can be a head  

o f  t h e  s t a t e  and H azrat  Umar had  a p p o in t e d  a la d y  as t h e
✓ w

I n s p e c t r e s s  o f  t h e  market ( I b i d ) .  I b n -e -  -

A rabi  does  n o t  a c c e p t  t h e  c o r r e c t n e s s  o f  t h e  H a d i th  about  

appointm ent  o f  a woman by H azrat  Omar t o  s u p e r v i s e  t h e  

m a r k e t .

5 .  The l e a r n e d  c o u n s e l  f o r  t h e  p e t i t i o n e r  r e l i e d

upon t h e  v ie w  o f  Imam S h a ' f a i  and Imam Ahmad b i n  Hanbal  

who h e l d  t o  t h e  c o n t r a r y  on t h i s  p r o p o s i t i o n .  He f u r t h e r  

s u b m i t t e d  t h a t  a c c o r d i n g  t o  a t r a d i t i o n  c o r r e c t n e s s  o f  

w h ic h  i s  u n d i s p u t e d  t h e  h o l y  Prophet  s a i d :

(There  w i l l  b e  no  b l e s s i n g s  or  p r o s p e r i t y  f o r  a n a t i o n  

w h ic h  i s  r u l e d  by a woman). He f u r t h e r  r e l i e d  upon t h e  

Q uranic  v e r s e  " " w h ic h ,  as w i l l

b e  s e e n ,  has  b e e n  i n t e r p r e t e d  m a in ly  i n  p r o o f  o f  t h e

5-
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s u z e r a i n t y  o f  men o v e r  t h e  women and by some i n  

fa v o u r  o f  a man b e i n g  o n l y  a p r o v i d e r  f o r  woman.

Some t r a d i t i o n s  were  a l s o  q u o te d  t o  w hich  r e f e r e n c e  

w i l l  b e  made a t  t h e  p r o p e r  s t a g e .  He f u r t h e r  quoted  

t h e  v e r s e s  from w hich  h e  i n f e r r e d  I n j u n c t i o n s  about  

t h e  s e c l u s i o n  o f  women and t h e i r  app earance  in  

p u b l i c  o n ly  w i t h  t h e i r  f a c e s  v e i l e d .

6 .  The l e a r n e d  A t t o r n e y  G enera l  f i r s t  made

i r  c l e a r  t h a t  h e  was n o t  -p r e s e n t in g  t h e  Government's case 

as such  b u t  was a p p e a r in g  o n ly  f o r  t h e  a s s i s t a n c e  o f  

t h e  Court i n  t h i s  c o n t r o v e r s i a l  m a t t e r .  He r e f e r r e d  

t o  t h e  v iew s  g i v e n  by t h e  C o u n c i l  o f  I s l a m i c  I d e o l o g y  

on a query by t h e  Government about t h e  l e g a l i t y  o f  

appointm ent  o f  woman as Q az i .  The C o u n c i l  s a i d  in  

i t s  r e p l y  t h a t  a lady  can b e  a p p o in t e d  a Qazi  

i n  a l l  f a m i l y  m a t t e r s  s u b j e c t  t o  h e r  b e i n g  o ver  

40 y e a r s  o f  age and s u b j e c t  t o  t h e  c o n d i t i o n  o f  

o b s e r v a n c e  o f  purdah. He c i t e d  a q u o t a t i o n  from 

" I s l a m i  N i z a m - i - A d a l a t "  by Dr. T a n z i l u r  Rehman,

(now Chairman o f  t h e  I s l a m i c  I d e o l o g y  C ou n c i l )  

page 41 ,  w h ich  r e f e r s  t o  t h e  o p i n i o n  o f  Imam Abu 

H a n i f a  i n  r e g a r d  t o  t h e  l e g a l i t y  o f  appointm ent  

o f  a f e m a le  Q a z i  i n  a l l  m a t t e r s  in  w hich  h e r  e v i d e n c e  

i s  a d m i s s i b l e  w i t h  w h ic h  t h e  a u th o r  a g r ee d .  He a l s o  

r e f e r r e d  t o  t h e  o p i n i o n  o f  Ibne J a r i r  who does  n o t  

impose  any r e s t r i c t i o n  o f  a d m i s s i b i l i t y  o f  e v i d e n c e  

and I s  o f  t h e  v ie w  t h a t  a woman can be a p p o in t e d  a 

Q azi  i n  a l l  m a t t e r s .  As r e g a r d s  t h e  o p i n i o n  t o  t h e  

c o n t r a r y  h e l d  by S h a f i e s , H a n b l i e s  and some M a l i k i e s  

h e  s u b m i t t e d  t h a t  t h i s  v iew  i s  b a s e d  upon t h e  above  

t r a d i t i o n  i n  w h ich  t h e  Holy  Prop h et  condemned t h e  

appointm ent  o f  a f e m a le  r u l e r .  But h e  argued t h a t  

t h e  t r a d i t i o n  p e r t a i n e d  t o  t h e  th e n  r u l e r  o f  I r a n  and 

d i d  n o t  l a y  down t h e  law t h a t  t h e  women a r e  d i s ­

q u a l i f i e d  from b e i n g  e l e c t e d  o r  a p p o i n t e d  r u l e r s .
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7. In  t h i s  c o n n e c t i o n  t h e  l e a r n e d  A t to r n e y

G enera l  r e f e r r e d  t o  "Mawahibur Rehmania" and t h e  

Fatawa o f  some Ulema i n c l u d i n g  Maulana Maudoodi 

i s s u e d  i n  fa v o u r  o f  Miss  F at im a  J i n n a h ' s  c a n d id a tu r e  

f o r  e l e c t i o n  t o  t h e  P r e s i d e n t s h i p  o f  P a k i s t a n .  He 

s u b m i t t e d  t h a t  t h e  b a s i s  o f  t h e s e  Fatawa are  t h e  

o p i n i o n s  o f  d i s t i n g u i s h e d  s c h o l a r s  l i k e  Maulana 

A sh r a f  A l i  Thanvi  and Sved Sula iman N advi .

8. The A t t o r n e y  G e n e r a l  s u b m i t t e d  t h a t  he  had  

n o t  b e e n  a b l e  t o  f i n d  i n  books  on S h a r i a  any l i m i ­

t a t i o n  as r e g a r d s  age ,  purdah or  t h a t  f e m a le  j u d g e s  

can b e  a p p o i n t e d  o n l y  f o r  d e c i d i n g  c a s e s  c o n c e r n i n g  

f a m i l y  m a t t e r s .  He s a i d  t h a t  even as r eg a r d s  t h e  

l a s t  p o i n t  t h e  H a n a f i  v ie w  was much more l i b e r a l .

He a l s o  c i t e d  a p h r a se  w r i t t e n  by Syed  Suleman N advi  

i n  h i s  book ” ” page 292 t h a t  w henever  th e

companions o f  t h e  Holy  Prophet  d i f f e r e d  on any 

m a t t e r ,  t h e y  r e f e r r e d  t h e  c a s e  t o  t h e  c o u r t  o f  

H a z r a t  A i s h a .  He s a i d  t h a t  t h e  u s e  o f  t h e  word  

" " i s im p ortant  s i n c e  i t  w ou ld  show t h e i r

i n t e n t i o n  t h a t  th e y  w anted  a judgment from h e r .

9 .  He r e f e r r e d  t o  t h e  book on "pu rd ah' ' (En gl i sh)  

by Maulana Maudoodi i n  w hich  h e  e x p r e s s e d  h i s  o p i n i o n  

t h a t  t h e  r u l e  o f  purdah c o u l d  be r e l a x e d  i n  some 

c a s e s .  He read  e x t e n s i v e l y  from t h e  "The I n t r o d u c t i o n  

t o  I s lam " by Dr. H am idul lah  who argued  a f t e r  r e f e r r i n g  

t o  t h e  o b l i g a t i o n  o f  a woman as s t a t e d  i n  t h e  Quran 

t h a t  when t h e  j u r i s t s  admit t h e  p o s s i b i l i t y  o f  t h e i r  

b e i n g  a p p o in t e d  as j u d g e s  o f  t r i b u n a l s  t h e r e  i s  no  

r e a s o n  why t h e y  s h o u l d  n o t  c o l l a b o r a t e  w i t h  men t o  

earn  t h e i r  l i v e l i h o o d  and t o  d e v e lo p  t h e i r  t a l e n t s .

10. Mr. Anwar H u s s a in  Oadri  r e f e r r e d  m o s t l y  

t o  v e r s e s  from t h e  H o ly  Quran and p a r t i c u l a r l y  

p l a c e d  r e l i a n c e  on v e r s e  58 o f  Chapter  IV:

"  ( f ' d J i ( j * ^ * 0 1 *  "

7
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(and i f  y e  j u d g e  be tw een  mankind, th e n  y e  ju d g e  

j u s t l y ) .  He s u b m i t t e d  t h a t  t h i s  v e r s e  i s  g e n e r a l  

i n  s c o p e  and t h e  i n j u n c t i o n  i s  d i r e c t e d  t o  b o th  

men and women and p r o v e s  t h e  l e g a l i t y  o f  appointm ent  

o f  members o f  t h a t  s e x  as Q a z i s .  He a l s o  s u b m i t t e d  

t h a t  t h e  m other  o f  Muqtadar B i l l a h  p r e s i d e d  o ver  

t h e  High Court o f  A ppeal .

11. Mr. K h a l i d  M. I sh a q  s u b m i t t e d  t h a t  i t  was 

n o t  c o r r e c t  t h a t  t h e  e v i d e n c e  o f  a woman i s  h a l f  

o f  t h e  e v i d e n c e  o f  a m a le .  R e f e r r i n g  t o  v e r s e  6 o f  

Surah Noor about L ia n ,  he  s u b m i t t e d  t h a t  i t  i s  c l e a r  

t h a t  t h e  o a th  o f  a woman i s  e q u a l  t o  t h e  t e s t i m o n y  

o f  one w i t n e s s .  He r e f e r r e d  t o  a judgment o f  Qazi  

S h u r a ih ,  i n  "Akhbarul Quzzat"by Hakeei, V o l .  I l l ,

page  359 i n  w h ich  h e  d e c i d e d  a m a t t e r  on t h e  

s o l i t a r y  e v i d e n c e  o f  a lady  b e c a u s e  t h e  p l a i n t i f f  

and t h e  d e fe n d a n t  b o t h  males  s i g n i f i e d  t h e i r  a s s e n t  

t o  t h i s  p r o c e d u r e .  He argued t h a t  t h e  p h ra se  

" was u s e d  i n  t h e  Holy  Quran i n

o r d e r  t o  l a y  s t r e s s  upon t h e  r e s p o n s i b i l i t y  o f  a male 

t o  p r o v i d e  f o r  t h e  f e m a le .  He q u o te d  e x t e n s i v e l y  

from d i f f e r e n t  b o o k s .  S i m i l a r  arguments w ere  g iv e n  

by M rs .Sa leem a N a s i r u d d in  and Mrs . Rashida P a t e l .

12. I t  has  a l r e a d y  been  o b s e r v e d  t h a t  t h e  

q u e s t i o n  o f  purdah i s  n o t  r e l e v a n t  s i n c e  t h e r e  i s  

no  law, custom o r  u s a g e  enforceable  by law i n  reg a r d  

t o  i t .  However ,  i n  p a s s i n g ,  i t  may b e  s t a t e d  t h a t  

a c c o r d i n g  t o  Imam Abu H a n i f a ,  Imam M a l ik ,  Imam S h a f a i  

and Imam Ahmad b i n  H anb a l ,  t h e  f a c e  and hands o f  a 

woman are  exem pted  from c o n c e a lm e n t .  T h i s  o p i n i o n

i s  a l s o  a t t r i b u t e d  i n  T ir m z i  t o  Ibne Abbas on a 

r e p o r t  from S a e e d  b i n  J u b a i r .  A c c o r d in g  t o  a r e p o r t  

from A t t a ,  H a z r a t  A i s h a  i n  a d d i t i o n  t o  f a c e  and 

hands a l s o  exem pted  f e e t  from b e i n g  c o v e r e d .  ( T a f s e e r -  

M a z h a r i , V o l . 8 ,  P . 3 2 6 ) .
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13.  There  i s  a Hadees  o f  t h e  h o l y  Prophet  t h a t  a 

la d y  o f  t h e  t r i b e  named Akhsam came t o  t h e  Prop h et  

i n  t h e  y e a r  o f  H a j j a t  u l  Widaa and e n q u i r e d  w h e th e r  

s h e  c o u l d  p er form  Haj on b e h a l f  o f  h e r  f a t h e r  who 

was t o o  o l d  t o  r i d e  an a n im a l .  The P roph et  answered

i n  t h e  a f f i r m a t i v e .  Ibn  Abbas who r e p o r t e d  t h i s  t r a d i t i o n  

s a i d  t h a t  F a z a l  who was r i d i n g  b e h i n d  t h e  Prophet  gazed  

at  t h e  l a d y  who was l o o k i n g  towards  h im .  The Prophet  

t u r n e d  F a z a l ' s  f a c e  t o  a n o t h e r  s i d e .
L*

14 .  Ibn Qatan i n f e r r e d  from t h i s  t r a d i t i o n  t h a t
/

s i n c e  t h e  P roph et  d id  n o t  obder  t h a t  woman t o  v e i l  or  

c o v e r  h e r  f a c e  i t  f o l l o w s  t h a t  i t  i s  n o t  p r o h i b i t e d  t o  

s e e  i f  t h e r e  b e  no  a p p r e h e n s io n  o f  m i s c h i e f  by e n c h a n t ­

ment. T a f s e e r - i - M a z h a r i , V o l . 8 ,  P .3 2 5 .

15. The o n l y  q u e s t i o n  w hich  rem ains  t o  b e  c o n s i d e r e d  • 

i s  t h e  l e g i t i m a c y  o f  appointm ent  o f  a woman Qazi  a c c o r d i n g  

t o  t h e  h o l y  Quran and t h e  Sunnah o f  t h e  h o l y  P roph et (P B H ).

16. The f i r s t  p o i n t  i s  about t h e  i n t e r p r e t a t i o n  o f

v e r s e  34 o f  Surah N i s a  (C h a p ter  "
;

(Men a r e  i n c h a r g e  o f  women). T h is  v e r s e  f u r n i s h e s  t h e

main p la n k  f o r  t h e  argument i n  fa v o u r  o f  women b e i n g

s u b o r d i n a t e  t o  men. I n  some o f  t h e  commentaries  t h e  
eh'-* (Qawwam)

word " \ \ j t "  / i s  u s e d  i n  t h e  s e n s e  o f  a r u l e r  or  m a s te r
» “  I- ' ->

or  a p e r s o n  h a v i n g  an a u t h o r i t y ,  f o r  example  <<OVrL*S " 
(Naarufyk Ouran) • (To oh u l  Maani)

/b y  M u ft i  Mohammad S h a f i .  In  '£--^7 by A l o o s i  V o l .V
— ’ 9 ' 

p a g e  21 t h e  p o s i t i o n  o f  man i s  o f  "

s o v e r e ig n  power o ver  t h e  s u b j e c t .  The word "

( s o v e r i g n  power) i n  r e s p e c t  o f  women i s  a l s o  u s e d  i n  
l \  ‘S  ( T a f s e e r u l  Manar)

" Maul an a Fateh  Muhammad o f  Ju lu ndh ar
•» ,

t r a n s l a t e d  t h e  s a i d  v e r s e  i n  t h e  same meaning (

i . e .  th e y  are  r u l e r s  and h a v e  a b s o l u t e  so v er e ig n ty  

o v e r  them. „  /

17. I n  o t h e r  co m m en ta r ie s ,  h o w e v e r ,  t h e  word "
(Qawwam)

/ i s  i n t e r p r e t e d  as a gu a r d ia n  or  h ead  o f  t h e  f a m i l y .

(S e e  Tadab.bSrul Quran by Maulana Amin Ahsan I s l a h i ) .  

Maulana Abul Kalam Azad t r a n s l a t e d  t h e  word as
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( a  manager and a r u l e r )  b u t  i t  app ears  from h i s  commentary

t h a t  h e  h a s  u s e d  t h e  word "  ̂W'V*''" ( r u l e r )  i n  t h e  s e n s e

o f  t h e  h e a d  o f  t h e  f a m i l y  or  a p e r s o n  who manages t h e
✓

a f f a i r s  o f  t h e  f a m i l y .  The word " (Sarbarah)  i s

a l s o  u s e d  t o  mean a p r o v i d e r .  I n  t h e  U r d u -E n g l i s h  D i c t i o n ­

ary by John S h a k e sp ea r  one o f  t h e  meanings  o f  s a r b r a h i  
/

i s  t h e  a c t  o f  p r o v i d i n g  s u p p l i e s .  I t  i s  i n  t h i s  

s e n s e  t h a t  Maulana Umar Ahmad Usmani i n t e r p r e t s  i t  in  

F i q h - u l - O u r a n , V o l . I l l .

18. In  su p p o rt  o f  t h e  d i l u t e d  meaning Maulana Abul Kalam 

Azad h a s  r e f e r r e d  t o  t h e  p r e  I s l a m i c  c o n c ep t  about t h e  

members o f  t h e  o t h e r  s e x  b e i n g  e n t i t l e d  t o  s u b s e r v i e n t  

s t a t u s  o n ly  and t h e i r  du ty  i s  t o  serve t h e  members o f

t h e  male  s e x , t o  obey them and s a t i s f y  t h e i r  d e s i r e s .

The Quran h a s  improved t h i s  s t a t u s .  For p r o p e r  a p p r e c i a ­

t i o n  o f  t h i s  v ie w  i t  i s  n e c e s s a r y  t o  r e f e r  t o  t h e  v a r i o u s  

c o n c ep t  i n  w h ic h  t h e  r o l e  o f  a woman r a n g e s  from s u b o r d i ­

n a t i o n  t o  s u b j u g a t i o n .

19. In W i l l  D u r a n t ' s  s t o r y  o f  c i v i l i z a t i o n  V o l . I l l ,  

P a g e s . 5 9 6 ,  597 i s  summed up P a u l ' s  i n s t r u c t i o n s  t o  h i s  

communit ies  w h ich  t h e y  w e r e  r e q u i r e d  t o  f o l l o w  s t r i c t l y .

'Women s h o u l d  k e e p  q u i e t  i n  Church. They 
must t a k e  a s u b o r d i n a t e  p l a c e .  I f  t h e y  
want t o  f i n d  o u t  a n y t h i n g  th e y  s h o u l d  
a sk  t h e i r  husbands a t  home; f o r  i t  i s  
d i s g r a c e f u l  f o r  a woman t o  speak  i n
c h u r c h .......................Man was n o t  made
from woman, b u t  woman from man; and man was 
n o t  c r e a t e d  f o r  woman, b u t  woman f o r  man.
That i s  why s h e  ought  t o  w ear  upon h e r  head  
s o m e th in g  t o  s y m b o l i z e  h e r  s u b j e c t i o n . "
(See I C o r in t h e a n s  11: 3 -16 )

He (P a u l )  o r d e r e d  them t o  t a k e  v e i l  a t  t h e  r i s k  o f  

t h e i r  heads  b e i n g  shaved .

" I f  a woman does  n o t  wear  a v e i l ,  l e t  
h e r  h a i r  b e  c u t ;  b u t  i f  i t  i s  d i s g r a c e f u l  
f o r  a woman t o  h a v e  h e r  h a i r  c u t  o f f  or 
h e r  h e a d  sh a v e d ,  t h e n  l e t  h e r  w ear  a v e i l . "
(1  C o r in th ea n s  11:6)

T h is  was t h e  J u d a i c  and Greek v ie w  o f  woman ( s t o r y  o f  

c i v i l i z a t i o n  by W i l l  D urant ,  V o l . I l l ,  P . 5 9 7 ) .  I n  a n c i e n t  

I s r a e l  t h e  husband had  a p r o n r i e t a r y  r i g h t  o v e r  h i s  w i f e  

( E n c y c l o p a e d i a  o f  R e l i g i o n  and E t h i c s ,  V o l . 5 ,  P . 7 2 4 ) .



- 10-

*

The f a t h e r  c o u l d  s e l l  h i s  d a u g h te r  i n t o  b o n d - s e r v i c e .

( w i t h  co n cu b in a g e)  th ough  n o t  t o  f o r e i g n e r s  . He might  

c a u s e  a p r o d i g a l  son  t o  b e  s t o n e d  t o  d ea th  or  a p r o d i g a l  

d a u g h te r  t o  b e  b u rn t  a l i v e  ( I b i d  P . 7 2 8 ) .

20 .  The p r o p e r t y  r i g h t  o f  women were  as l i m i t e d  in  

Talmud as i n  E i g h t e e n t h  c e n t u r y  England; t h e i r  e a r n i n g s  

and t h e  income from t h e i r  p r o p e r t i e s  b e l o n g e d  t o  t h e i r  

h u sb a n d s .  (The Age o f  f a i t h  by W i l l  Durant P . 3 6 3 ) .  In  

law a c c o r d i n g  t o  one Rabbi 'a  hundred women are  e q u a l  

t o  o n l y  one  w i t n e s s ' .

21 .  Even i n  t h e  n i n e t e e n t h  c e n tu r y  i n  America (New 

England) a m a r r ie d  woman had no l e g a l  e x i s t e n c e  apart  

from h e r  h u s b a n d ' s .  She c o u l d  n o t  s u e ,  c o n t r a c t ,  or  

even e x e c u t e  a w i l l  o f  h e r  own; h e r  p e r s o n ,  e s t a t e  and 

wages  became h e r  h u sb a n d 's  when s h e  t o o k  h i s  name (Bonds 

o f  Women by Nancy F . C o t t ,  P .5 )  The p r o p e r t y  reform s  i n  

most S t a t e s  s t a r t e d  a f t e r  1839.  In England t h e  f i r s t  

Act 'The M arr ied  Women's P r o p e r ty  R ig h t s  A c t ' , was 

p r o m u lg a te d  i n  1882.  As l a t e  as t h e  18 th  c e n tu r y  S i r  

W i l l i a m  B l a c k s t o n e  p u b l i s h e d  h i s  i n f l u e n t i a l  commentaries  

on t h e  laws  o f  E ng lan d  i n  w hich  h e  r e a f f i r m e d  t h e  l e g a l  

i n f e r i o r i t y  o f  women. He h e l d  t h a t  women had  no  l e g a l  

e x i s t e n c e  once  m a r r ied ;  husband and w i f e  were  one p e r s o n ,  

i n  law, and t h a t  p e r s o n  was t h e i r  husband.  (New Standard  

E n c y c l o p a e d i a  on 'Women's Rights^) , s e c t i o n  37 o f  t h e  La-; 

o f  p r o p e r t y . A c t -; 1925 d e c l a r e d  t h a t  a husband and w i f e  

s h a l l  f o r  a l l  p u r p o se s  o f  a c q u i s i t i o n  o f  any i n t e r e s t  i n  

p r o p e r t y  under a d i s p o s i t i o n  made or  coming i n t o  o p e r a t i o n  

a f t e r  t h e  commencement o f  t h i s  A c t ,  b e  t r e a t e d  as two 

p e r s o n s .  Law Reforms (M arried  Woman and T o r t f e a s e r ' s

A c t , 1935) d e c l a r e d  h e r  t o  b e  c a p a b l e  o f  s u i n g  o r  b e i n g  

sued  e i t h e r  i n  t o r t  or  i n  c o n t r a c t  o r  o t h e r w i s e ,  o f  

a c q u i r i n g  h o l d i n g  and d i s p o s i n g  o f  p r o p e r t y  and o f  

r e n d e r i n g  h e r s e l f  and b e i n g  r en d e r e d  l i a b l e  i n  r e s p e c t  

o f  any t o r t ,  C o n tr a c t  or  d e b t  or  o b l i g a t i o n  ( S . 1). I t  

a l s o  d e c l a r e d  t h a t  what was h e r  s e p a r a t e  p r o p e r t y  or  may
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b e l o n g  t o  h e r  or  d e v o l v e  upon h e r  a f t e r  t h i s  Act s h a l l  

b e l o n g  t o  h e r  and may b e  d i s p o s e d  o f  by h e r  as i f  she  

were  a feme s o l e .

22.  Among t h e  Greeks t h e  women w ere  l e f t  i n  c o m p le te  

s e c l u s i o n .  She was e x p e c t e d  t o  s t a y  a t  home, and n o t  

a l l o w  h e r s e l f  t o  b e  s e e n  a t  a window. Most o f  h e r  l i f e  

was s p e n t  i n  t h e  women's q u a r t e r s  at  t h e  r e a r  o f  t h e  

h o u s e ;  no male  v i s i t o r  was e v e r  a d m it t e d  t h e r e  n o r

d id  sh e  app ear  when men v i s i t e d  h e r  husband.  She c o u l d  

v i s i t  h e r  r e l a t i v e s  i f  p r o p e r l y  v e i l e d  and a t t e n d e d .

"The name o f  a d e c e n t  woman, l i k e  h e r  p e r s o n ,  s h o u l d  b e  

s h u t  up i n  t h e  h o u se "  s a i d  P l u t a r c h .  ( S t o r y  o f  c i v i l i ­

z a t i o n  by W i l l  D urant ,  V o l . I I ,  P .3 0 5 .  See  a l s o  E n c y c l o ­

p a e d i a  o f  R e l i g i o n  an E t h i c s  V ol .  5 ,  P . 7 3 5 ) .

23 .  In  Roman Law a woman was c o n s i d e r e d  l e g a l  minor  

under p e r p e t u a l  t u t e l a g e  o f  f a t h e r  and husband.  ( P a t r i a  

P o t e s t a s )

24 .  The c o n d i t i o n  o f  women among t h e  Hindus i s  w e l l  

known t o  p e r s o n s  r e s i d i n g  i n  t h e  s u b - c o n t i n e n t .  Her  

p o s i t i o n  was no b e t t e r  than t h a t  o f  a s l a v e  and s h e  had  

t o  b e  S a t i  ( d i e  by b u r n in g )  on t h e  c re m a t io n  o f  h e r  

husband.

25. I n  Japan a f t e r  t h e  coming o f  C onfucian  and B u d d h is t  

t e a c h i n g s  woman's duty  became t h a t  o f  o b e d i e n c e  t o  h e r  

f a t h e r ,  h e r  husband & h e r  s o n ;  when m a r r ie d  h e r  p r o p e r ty  

became t h e  p o s s e s s i o n  o f  h e r  new f a m i l y .  ( E n c y c l o p a e d i a  

o f  E t h i c s  & R e l i g i o n  V ol .  5 ,  P . 7 4 0 ) .

26. Thus g e n e r a l l y  t h e  women w ere  n o t  c o n s i d e r e d  

econom ic  i n d i v i d u a l .  On t h e  o t h e r  hand i f  t h e y  had  

p r o p e r t y  or  e a rn ed  wages  or  w ere  made t o  earn w a g e s ,  t h e i r  

income was s p e n t  o n l y  t o  p r o v i d e  econ om ic  r e l i e f  t o  t h e i r  

husband.  T h e i r  p o s i t i o n  was o f  s u b j u g a t e d  i n d i v i d u a l s .

27 .  I s l a m  on t h e  o t h e r  hand d l a c e d  woman and man 

b o t h  on t h e  same f o o t i n g  i n  economic  in d e p e n d e n c e ,  

p r o p e r t y  r i g h t s  and l e g a l  p r o c e s s .  She m ight  f o l l o w  

any l e g i t i m a t e  p r o f e s s i o n ,  keep  h e r  e a r n i n g s ,  i n h e r i t

. . .12
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p r o p e r t y  & d i s p o s e  o f  h e r  b e l o n g i n g s  at  w i l l  ( 0 . 4 : 3 2 )

(S ee  The Age o f  f a i t h  by W i l l  Durant P . 1 8 0 ) .

28 .  The commentaries  i n  w h ich  t h e  c o n c ep t  o f  

dominion o r  s o v e r e i g n t y  i s  advanced appear t o  b e  

b a s e d  upon t h e  o l d  c o n c e p t u a l  t r e n d s .

29. The r o o t  word o f  "qawsam" i n  A r a b ic  i s  " W "
j> f  (Oawwma)

o r  " ".^The words " o  { s ” (Oawama a l a )  means t o

p r o v i d e  so m e o n e 's  n e e d s ,  t o  suDport  someone or  f u r n i s h
r- •"

someone w i t h  t h e  means o f  s u b s i s t e n c e .  t/“*Y^y(Qawwam a la )  

w i l l ,  t h e r e f o r e ,  mean a p r o v i d e r ,  a s u p p o r t e r  o r  f u r n i s h e r  

f o r  a n o t h e r  w i t h  t h e  means o f  s u b s i s t e n c e .  I t  

a l s o  means a manager,  c a r e - t a k e r . c u s t o d i a n  o r  g uard ian .

I t  i s  f o r  t h i s  r e a s o n  t h a t  A bdu l lah  Y o u sa f  A l i  has  

t r a n s l a t e d  t h e  word " \ LV ” as meaning p r o t e c t o r .  

P i c k t h a l  has  t r a n s l a t e d  i t  as i n c h a r g e ,  w h ic h  i s  t h e  

s a m e th in g  as c a r e t a k e r  or g u a r d ia n .  Arberry  i n t e r p r e t s  i t  

as one who manages t h e  a f f a i r s  o f  women.

30. T h is  s e n s e  i s  more i n  a c c o r d  w i t h  t h e  s u b s e q u e n t  

la n g u a g e  o f  t h i s  v e r s e .  The r e a s o n  i s  t h a t  men spend  

t h e i r  p r o p e r t y  f o r  t h e  su p p o rt  o f  women. Abdul A z iz  

Jaw eesh  s a y s  A1 I s l a m  Deen u l  F i t r a t a  Wal H u r r iy a ,  P .9 8  

t h a t  t h e  s u p e r i o r i t y  i f  any i s  n o t  f o r  any n a t u r a l  

p r o f i c i e n c y  in  one and d e f i c i e n c y  i n  a n o t h e r  b u t  i t  i s  

o n ly  on a c co u n t  o f  t h e  l i a b i l i t y  t o  m a i n t a i n .  I t  must  

f o l l o w  t h a t  one who does n o t  m a in t ia n  h i s  w i f e  s h o u ld  

n o t  b e  Oawwam. And t h i s  i s  e x a c t l v  what i s  s a i d  in  A l-  

Bahr u l  Moheet by Abu Hayyan Und^usi w i t h  r e f e r e n c e  t o  

Q u r ta b i  ( P . 2 3 9 ) .

31. The s e n s e  o f  a p r o v i d e r  and a p r o t e c t o r  i s  ve ry  

much i n c l u d e d  i n  t h e  v e r s e .  By c a l l i n g  male  a s o v e r i g n ,  

t h e  c o n c e p t  o f  h i s  h a v i n g  f u l l  dominion o v e r  h e r  l i f e  

and p r o p e r t y  b o t h  w i l l  have  t o  b e  im p o r te d  w hich  can n o t  

b e  i n  ac co r d a n ce  w i t h  t h e  Q uranic  i n j u n c t i o n s  i n  w hich  

t h e  l i f e  and p r o p e r t y  o f  a l l  i n c l u d i n g  t h a t  o f  women 

i s  s a c r o s a n c t .  On t h e  o t h e r  hand S h a r ia h  p r o v i d e s  t h a t  

even i f  t h e  woman i s  w e a l t h y  enough or  w e a l t h i e r  th an  h e r

. . . 1 3 ____
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h u sb and ,  t h e  l a t t e r  i s  under  an o b l i g a t i o n  t o  p r o v i d e  

f o r  h e r  m ain ten an ce  k e e p i n g  in  v i e w  h i s  own means as 

w e l l  a s  t h e  s t a t u s  o f  woman i n  t h e  s o c i e t y .  The e x c e l l e n c e  

o f  one o v e r  t h e  o t h e r  i s  i n  r e l a t i o n  t o  t h e  p h y s i c a l  

s t r e n g t h  and the w i l l  and d e t e r m i n a t i o n  t o  f i g h t  and t o  ' 

p r o t e c t  ''‘B e c a u s e  A l l a h  has  "'given t h e  one

more ( s t r e n g t h )  th a n  t h e  o t h e r ” c o n n o t e s  t h i ' s " e x c e l l e n c e  

i n  . . s t r e n g t h .  The word s t r e n g t h  i n c l u d e s  p h y s i c a l  s t r e n g t h .  

They are  f o r  s u c h  r e a s o n s  i n  a b e t t e r  p o s i t i o n  t o  s a f e ­

guard t h e  i n t e r e s t  o f  women.

32. I  t h i n k  t h e  b e s t  commentary o f  t h i s  v e r s e  i s  

i n  t h e  t r a d i t i o n  o f  t h e  h c l v  Pr o o h e t  (PBH) :

f o r  h i s  c h a r g e s .  _r.e Imam ( r u l e r )  o f  t h e  p e o p l e  i s  a 

gu a r d ia n  and i s  r e s p o n s i b l e  f o r  h i s  c h a r g e ;  a man

r e s p o n s i b l e  f o r  h i s  charge:  a woman i s  t h e  gu a r d ia n  

o f  h e r  h u sb a n d 's  home and c f  h i s  c h i l d r e n  and i s  

r e s p o n s i b l e  f o r  them; and t h e  s l a v e  o f  a man i s  a 

gu a r d ia n  o f  h i s  m a s t e r ' s  p r o o e r t v  and i s  r e s p o n s i b l e  

f o r  i t .  E very  one o f  you  i s  a gu a r d ia n  and r e s p o n s i b l e  

f o r  h i s  c h a r g es  (B u k h a r i ) .  "(]> means p r o t e c t o r ,

c u s t o d i a n  o r  a p e r s o n  who i s  r e s p o n s i b l e  f o r  t h e  

deve lopment  o f  h i s  p r o t e c t e d  t h i n g  and th u s  h e  i s  

r e q u i r e d  t o  be j u s t  and t o  l o o k  a f t e r  i t s  i n t e r e s t s .  

( F a t h u l  B a r i ,  V o l . 13 Page 1 1 2 ) .

33. I t  may b e  c l a r i f i e d  t h a t  t h e  word " " w hich

i s  t h e  r o o t  word o f  " ^  ^ " and " means t o

g r a z e ,  t o  t e n d ,  t o  t a k e  c a re  o f ,  t o  guard ,  t o  p r o t e c t .

o f  'h e r d '  o r  ’ f l o c k ’ . The f u n c t i o n s  o f  a sh e p h e r d  are

(f'cf  ̂  ^  L , // OWI

d i s  r e s p o n s i b l e

i s  t h e  gu a r d ia n  o f  h i s  f a m i l y  (h o u s e h o l d )  and i s

means s h e p h e r d ,  herdsman,  g u a r d ia n ,  k e e p e r ,  
/  y . '

p r o t e c t o r .  " " i n  t h a t  s e n s e  c a r r i e s  t h e  meaning

14



- 14-

f i r s t l y  t o  g r a z e  or  t e n d  t h e  h e r d  w h ic h  makes him  

u n d e r t a k e  t h e  r e s p o n s i b i l i t y  o f  a p r o v i d e r ,  s e c o n d l y  t o  

p r o t e c t  i t  from t h e  a t t a c k s  o f  w i l d  a n im a ls  w h ic h  g i v e s  

i t  a s e n s e  o f  p r o t e c t o r  and t h i r d l y  t o  s e e  t h a t  a member 

o f  t h e  f l o c k  does n o t  s t r a y  from t h e  p a t h .  In  t h a t  c a s e  

h e  can a l s o  e x e r c i s e  h i s  a u t h o r i t y  o f  r e t r i b u t i o n .  P r i ­

m a r i l y  t h e  sh e p h e r d  u s e s  a l l  means o f  l o v e  f o r  k e e p i n g  

t h e  members o f  t h e  f l o c k  from s t r a y i n g .  I t  i s  o n l y  as  

a l a s t  r e s o r t  t h a t  h e  may g i v e  them a s l i g h t  b e a t i n g .

34. The meaning o f  t h e  v e r s e  w hich  may now b e  

r e p r o d u c e d  f u l l y  from A b d u l la h  Y o u s a f  A l i ' s  commentary  

on t h e  Quran x * i l l  b e a r  o u t  t h i s  s e n s e  o f  a shep h erd  and 

i t  appear  t h a t  a p a r t  o f  t h i s  H a d i th  i s  r e a l l y  a commen­

t a r y  o f  t h i s  v e r s e :

"Men a r e  t h e  p r o t e c t o r s  
And m a i n t a i n e r s  o f  women,
B e c a u s e  A l l a h  h a s  g i v e n  
The one more ( s t r e n g t h )
Than t h e  o t h e r ,  and b e c a u s e  
They s u p p o r t  them 
from t h e i r  means.
T h e r e f o r e  t h e  r i g h t e o u s  women 
Are d e v o u t l y  o b e d i e n t ,  and guard  
I n  ( t h e  h u s b a n d ' s )  absence
What A l l a h  w ould  h a v e  them g u a r d ."  ( V e r s e  4 :3 4 )  

I t  a l s o  appear  from H a d i th  t h a t  t h e  m a n t le  o f  

shepherdhood  i s  n o t  f o r  t h e  male  o n ly ;  a f e m a le  a l s o  

may b e  a s h e p h e r d e s s .  She e n j o y s  t h a t  r o l e  o v e r  h e r  

c h i l d r e n .  I n  a c a s e  w here  s h e  i s  u n -m a r r ie d  o r  a widow  

o r  h e r  husband d e s e r t s  h e r  or  t h e r e  i s  s e p a r a t i o n  

b e tw e en  t h e  s p o u s e s ,  s h e  becomes t h e  Qawwam or  guard ian  

or  m entor  of  t h o s e  s h e  has  t o  lo o k  a f t e r .  The v e r s e

d e a l s  w i t h  f a m i l y  i n  w h ic h  t h e  man and t h e  w i f e  are  t h e  

two p r i n c i p a l  c h a r a c t e r s  b u t  i n  such  a normal  fa m i ly  

a l s o  h e r  p o s i t i o n  i s  t h a t  o f  s e c o n d  i n  command and i n  h e r  

c h i l d r e n  s h e  h a s  a f l o c k  t o  b e  sh e p h e r d e d  by h e r .  In  

t h e s e  c i r c u m s t a n c e s  i t  w i l l  be  d o in g  v i o l e n c e  t o  t h e  

l a n g u a g e  o f  t h e  v e r s e  t o  i n t e r p r e t  i t  i n  t h e  s e n s e  

t h a t  a man always h o l d s  some d o m in a t in g  p o s i t i o n  o ver  

t h e  o t h e r  s e x .  T h i s  i s  c l a r i f i e d  by  t h e  H a d is .

35. The same r e s u l t  can  b e  o b t a i n e d  from a r e f e r e n c e

.............i 5 . . .

l



-15

t o  Q . 2 : 2 2 3 ,  "Your women are  a t i l t h  f o r  you  ( t o  

c u l t i v a t e ) " .  T h i s  v e r s e  has  b e e n  g e n e r a l l y  i n t e r p r e t e d  

t o  b e  a g a i n s t  t h e  commiss ion o f  an u n - n a t u r a l  s e x u a l  

a c t  w i t h  o n e ' s  w i f e .  There  i s ,  h ow ever ,  no j u s t i f i c a t i o n  

f o r  c o n f i n i n g  i t  t o  t h a t  m a t t e r .  I t  a l s o  i n d i c a t e s  how 

a p e r s o n  i s  t o  a c t  tow ards  or  t o  t r e a t  h i s  w i f e .  The 

t r e a t m e n t  s h o u l d  b e  o f  a farm er  h a n d l i n g  and managing  

h i s  la n d  as l o v i n g l y  as p o s s i b l e  and l o o k i n g  a f t e r  i t  

w i t h  s u c h  c a re  and c a u t i o n  w h ic h  may e n a b l e  him t o  g e t  

t h e  b e s t  produ ce  o u t  o f  i t .  Maulana Amin Ahsan I s l a h i  

has  p a r t l y  r e f e r r e d  t o  t h i s  p o i n t  w h i l e  commenting upon 

t h i s  v e r s e  i n  Tadabbarul  Quran. He s a y s :

" I t  i s  a common d e s i r e  on t h e  p a r t  
o f  a t i l l e r  o f  t h e  s o i l  t h a t  h e  s h o u l d  
o b t a i n  t h e  b e s t  crop from h i s  la n d  and 
f o r  t h i s  p u rp o se  t o  p lo u g h  a t  t h e  r i g h t  
t i m e ,  t o  w a t e r  i t  and t o  g i v e  manure t o  i t  
a c c o r d i n g  t o  n e e d ,  and s e e  t h a t  i t  remains  
p r o t e c t e d  from s e a s o n a l  c a l a m i t y  and t h e  de-  
p r e d a t i m  o f  b e a s t s  o f  p r e y ,  g r a z i n g  a n im a l s ,  
b i r d s ,  enem ies  and t h i e v e s .  When h e  lo o k s  
tow ards  i t ,  h e  w i l l  be  g r a t i f i e d  and p l e a s e d  
by i t s  v e r d u r e ,  anc f r e s h n e s s  and when t h e  
t i m e  comes,  h e  may reap e x c e s s i v e  c r o p ."

36. The s im i le  i s  v e r y  ap t  and i s  s u g g e s t i v e  o f  t h e  

l o v i n g  t r e a t m e n t  t o  w h ic h  a w i f e  i s  e n t i t l e d .

37. The p o s i t i o n  o f  a "Qawwam", g u a r d i a n ,  manager,  

m a i n t a i n e r ,  p r o v i d e r ,  i n  w h a te v e r  s e n s e  i t  i s  i n t e r p r e t e d ,  

does n o t  g i v e  any p a r t i c u l a r  tr ium ph t o  t h e  husband

o v e r  t h e  w i f e .  I s l a m  i s  a r e l i g i o n  w h ich  s t r e s s e s  upon 

ex trem e  d i s c i p l i n e .  I t  i s  t o  advance  t h i s  o b j e c t  t h a t  

t h e  h o l y  Prophet  a d v i s e d  t h a t  e v e n  d u r in g  a j o u r n e y  t h e  

c o - t r a v e l l e r s  s h o u l d  choose from amongst t h e m s e l v e s  a 

c h i e f  i . e .  a p e r s o n  who may l o o k  a f t e r  t h e i r  c o l l e c t i v e  

i n t e r e s t  f o r  s o  l o n g  as t h e y  t r a v e l  t o g e t h e r .  In  t h i s  

v ie w  o f  t h e  m a t t e r ,  i t  i s  n o t  s t r a n g e  t h a t  n e e d  has  been  

f e l t  f o r  a p p o in tm en t  o f  someone as t h e  head o f  t h e  

f a m i l y .  T h is  duty  c o u l d  n a t u r a l l y  b e  a s s i g n e d  t o  one 

who u n d e r t a k e s  t h e  a d d i t i o n a l  duty  t o  m a i n t a i n  h i s  w i f e  

and c h i l d r e n ,  t o  l o o k  a f t e r  t h e  l a t t e r ' s  t r a i n i n g  and 

e d u c a t i o n  and a l s o  t o  guard them a g a i n s t  e v i l  d o e r s .

...16___
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T h e se  a r e  f u n c t i o n s  w h ic h  can b e  more s a t i s f a c t o r i l y  *• 

jsp  d i s c h a r g e d  by a m ale .  A l t e r n a t i v e  arragnement has  

b e e n  made f o r  t h e  m other  t o  a c t  as second-in-com m and  

d u r in g  t h e  p r e s e n c e  o f  t h e  husband and an a l t e r n a t i v e  

h ead  d u r in g  h i s  ab se n c e  or e v e n  n o n - e x i s t e n c e ,  as  i s  

c l e a r  from t h e  above H a d i th .  In  f a c t  e v e r y o n e  i s  

e n j o i n e d  t o  lo o k  a f t e r  p e r s o n s  who are  i n  h i s  c a r e .

38. In  c l a s s i c a l  Roman Law, a p a t r i a p o t e s t a s  or  t h e  

e l d e r  o f  t h e  f a m i l y  was g i v e n  t h e  r i g h t  even t o  k i l l  

t h e  c h i l d r e n .  In  t h e  Old T es tam en t  i n  c a s e  o f  d i s ­

o b e d i e n c e  o f  t h e  f a t h e r  by t h e  s o n ,  t h e  l a t e r  was 

l i a b l e  t o  b e  s e n t e n c e d  t o  d e a th .  But I s l a m  does n o t  

a l l o w  t h e  head  o f  t h e  f a m i l y  t o  k i l l  anyone.  The r o l e  

o f  "Qawwam" t h e r e f o r e  b e i n g  t h a t  o f  a p r o t e c t o r ,  a 

manager ,  or m a i n t a i n e r ,  t h e  p o s i t i o n  does  n o t  g i v e  

h im  a p a r t i c u l a r  e d g e  o v e r  t h e  members o f  h i s  f a m i l y .

39. On t h e  o t h e r  hand t h e r e  i s  m u t u a l i t y  i n  t h e  

r e l a t i o n s h i p  o f  t h e  s p o u s e s .  The Quran s a y s :

"The^ (women)i a r e  ra im e n t  f o r  y o u  and 

y o u  are  ra im ent  f o r  them ."  ( 0 . 4 : 1 8 7 )

0 . 9 : 7 1 "
"And t h e  b e l i e v e r s , men 

and women, are  p r o t e c t i n g  
f r i e n d s  one o f  a n o t h e r ;  t h e y  
e n j o i n  t h e  r i g h t  and f o r b i d  t h e  
w ro n g ,  and t h e y  e s t a b l i s h  wor­
s h i p  and t h e y  pay t h e  p o o r -  
due,  and t h e y  obey A l l a h  and 
H is  m e s s e n g e r .  As f o r  t h e s e  
A l l a h  w i l l  h a v e  mercy on them.
L o ! A l l a h  i s  M ig h ty ,  W ise ."

T here  i s  t h u s  m u t u a l i t y  i n  f r i e n d s h i p  and a l s o  in

e n j o i n i n g  t h e  r i g h t  and f o r b i d d i n g  t h e  wrong.  Even

i n  t h e  s t o r y  o f  Adam and Eve Quran does  n o t  p a i n t

one as t e m p t o r e s s  and t h e  o t h e r  a c t i n g  under t h e

e n c h a n t i n g  i n f l u e n c e  o f  t h e  o t h e r  ( G e n .3 : 1 - 6 ) .

A c c o r d in g  t o  t h e  s t o r y  i n  G e n e s i s  t h e  woman f i r s t  y i e l d s

t o  t e m p t a t i o n .  But t h e  Quranic  s t o r y  keeps  them on

l e v e l  o f  e q u a l i t y  even  when s a t a n  l e a d s  them a s t r a y .

"Then s a t a n  w h i s p e r e d  t o  them.......... And h e  swore unto

them: Lo! I  am a s i n c e r e  a d v i s o r  u n to  y o u .  Thus
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d i d  h e  l e a d  them on w i t h  g u i l e .  And when t h e y  t a s t e d

o f  t h e  t r e e ,  t h e i r  shame was m a n i f e s t  t o  them .............

And t h e i r  Lord c a l l e d  th em .......... They sued:Our Lord!

we h a v e  wronged o u r s e l v e s "  ( Q .7 : 2 0 - 2 3 ) .

40. The i n j u n c t i o n s  t o  men and women are  s i m i l a r  

and t h e i r  reward and punishment are  e q u a l .  I n  some i n ­

j u n c t i o n s  t h e  man and woman b o t h  are  a d d r e s s e d .  Such 

i n j u n c t i o n s  may b e  r e g a r d i n g  t h e  d u t i e s  or  t h e y  may 

b e  r e g a r d i n g  reward or n u n ishm ent .

Q . 33:35
"Lo! men who s u r r e n d e r  u n to  A l l a h ,  

and women who s u r r e n d e r ,  and men who 
b e l i e v e ,  and women who b e l i e v e ,  and 
men who obey and women who obey ,  
and men who speak  t h e  t r u t h  and women who 
sp e a k  t h e  t r u t h ,  and men who p e r s e v e r e  
( i n  r i g h t e o u s n e s s )  and women who p e r s e r v e r e ,  
and men who a r e  humble ,  and women who are  
humble ,  and men who g i v e  alms and women 
who g i v e  alms , and men who f a s t  and women 
who f a s t ,  and men who guard t h e i r  modesty  
and women who guard ( t h e i r  m odesty)  , and 
men who remember A l l a h  much and women 
who remember - A l l a h  hath  p r e p a r e d  f o r  
them f o r g i v e n e s s  and a v a s t  reward."

Q , 3 3 :7 3
"So A l l a h  p u n i s h e t h  h y p o c r i t i c a l  

men and h y p o c r i t i c a l  women, and  
i d o l a t r o u s  men and i d o l a t r o u s  
women. But A l l a h  p a r d o n e th  b e l i e v i n g  
men and b e l i e v i n g  women, and A l l a h  
i s  F o r g i v i n g ,  M e r c i f u l , "

41. T here  a r e  a l a r g e  number o f  i n j u n c t i o n s  i n

w h ich  o n l y  m a s c u l i n e  g e n d e r  i s  u s e d  b u t  i t  i s  an 

e s t a b l i s h e d  r u l e  o f  i n t e r p r e t a t i o n  o f  t h e  Quran t h a t  

u n l e s s  t h e r e  b e  s o m e th in g  repugnant  i n  t h e  s u b j e c t  or  

c o n t e x t ,  t h e  m a s c u l i n e  w i l l  a l s o  i n c l u d e  t h e  f e m in in e .

Q .1 0 : 2 7 .
"And t h o s e  who earn  

i l l  d e e d s ,  ( f o r  them) r e q u i t a l  
o f  each  i l l  deed by t h e  l i k e  
t h e r e o f ;  and ignominy o v e r -  
t a k e t h  them -  They h a v e  no  
p r o t e c t o r  from A l l a h  -  as i f  
t h e i r  f a c e s  had b e e n  c o v e r e d  
w i t h  a c l o a k  o f  d a r k e s t  n i g h t .
Such are r i g h t f u l  owners o f
t h e  F i r e ;  t h e y  w i l l  a b id e  therein' . '

Q . 1 8 : 8 8 .
"But as f o r  him who 
b e l i e v e t h  and doth  r i g h t  , 
good w i l l  be  h i s  rew ard ,  and 
we s h a l l  speak  u n to  him a 
m i l d  command'.'

_________18 ___________
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Q . 5 6 : 2 4 .
HReward f o r  what t h e y  

u s e d  t o  d o ."
such

T here  are  a l a r g e  number o f / i n j u n c t i o n s  b u t  o n ly  a few 

o f  them h a v e  b e e n  c i t e d  f o r  t h e  sa k e  o f  i l l u s t r a t i o n .

b e tw e en  men and women. In  Q. 3 :195  and Q .4 :2 5  i t  i s

from a n o th e r " .  P i c k t h a l  i n t e r p r e t s  i t  as l a y i n g  down 

t h a t  men and women a r e  o f  e c u a l  s t a t u s .  Some o f  t h e  

women, i n  f a c t ,  h a v e  p r e f e r e n c e  o v e r  m ales  eg .  t h e  

w i f e  o f  Pharaoh who b r o u g h t  up M o s e s , Mary mother  o f  

J e s u s ,  H a z r a t  Khadij a ,H a z r a t  A is h a  and Hazrat  Fatima  

and a l l  o t h e r  w i v e s  o f  t h e  h o l y  P r o p h et .  The f i r s t  pe r so n  

who b e l i e v e d  i n  t h e  m i s s i o n  o f  t h e  h o l y  Prophet  was a 

woman i . e .  H a z r a t  Khadij a .  She b e l i e v e d  and acknowledged  

t h e  t r u t h  o f  I s l a m .  A c co r d in g  t o  Ibne Hasham, whenever  

t h e  h o l y  Prophet  h e a r d  s o m e th in g  t h a t  g r i e v e d  him  

t o u c h i n g  h i s  r e j e c t i o n  by p e o p l e ,  s h e  r e a s s u r e d  and 

s u p p o r t e d  him (Women i n  Muslim H i s t o r y  by C har is  Waddy, 

P . 9 ) .  The h i g h  o p i n i o n  o f  t h e  h o l y  Prophet  about Hazrat  

Khadij a i s  c l e a r  from t h e  H a d i th  r e p o r t e d  by H azrat  

A is h a .  He s a i d :

"She b e l i e v e d  i n  me when I  was r e j e c t e d ,  
when t h e y  c a l l e d  me a l i a r  she  p r o c l a i m e d  me 
o f  t r u t h f u l ,  when I  was p o o r  she  s h a r e d  w i t h  
me h e r  w e a l t h  and A l l a h  g r a n t e d  me h e r  
c h i l d r e n  th o u g h  w i t h - h o l d i n g  o f  o t h e r s  
( I b i d ,  Pages 1 8 - 1 9 ) . "

T h is  H a d i th  r e f l e c t s  t h e  f e e l i n g  o f  l o v e ,  r e s p e c t  

and f r i e n d s h i p  yfrich was m utual  b e tw e en  t h e  i d e a l  

husband and t h e  i d e a l  w i f e .

d o m e s t i c  work) i s  p r o v e d  by a n o t h e r  H a d i th .  Hazrat  A ish a  

was asked  what was t h e  f i r s t  t h i n g  t h e  M essen ger  o f  

A l l a h  u s e d  t o  do when h e  came home, s h e  answ ered ,  he  

c l e a n e d  h i s  t e e t h .  She was a sk e d  what d id  h e  do a t  home, 

s h e  answ ered  h e  h e l p e d  h i s  w i f e  ( I b i d  P .2 1 )

44. From t h e s e  t r a d i t i o n s  i t  appears  t h a t  t h e  husband  

and w i f e  a r e  l i k e  t h e  two w h e e l s  o f  t h e  same c h a r i o t  and

42. T h e se  v e r s e s  p r o v e  t h e  measures  o f  e q u a l i t y

s t a t e d g "Ye p r o c e e d  one

43.  That t h e  h o l y  Prophet  a l s o  h e l p e d  h i s  w i f e  ( i n

. . . .  19
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d o m e s t i c  work i s  n o t  t h e  d u ty  o f  a woman o n ly ;  t h e  husband  

i s  a l s o  r e q u i r e d  t o  h e l p  h e r .

45. The c o n c e p t  o f  e q u a l i t y  was summed up by t h e

h o l y  Prophet  i n  h i s  add ress  on H a j j a t u l  Wida as w i l l

b e  c l e a r  from t h e  f o l l o w i n g  p a s s a g e :  -

" A l l  p e o p le  are  e q u a l  as e q u a l  as t h e  t e e t h  
o f  a comb. T here  i s  no c l a i m  o f  m e r i t  o f  
an Arab o v e r  a non-Arab or  o f  w h i t e  o ver  
a b l a c k  p e r s o n  o n l y  God f e a r i n g  p e o p l e  
m e r i t  a p r e f e r e n c e  w i t h  God."

Thus men & women a r e  e q u a l .  But  t h i s  may b e  s u p e r i o r  b e c a u s e  

God f i x e s  o n ly  one c r i t e r i o n  f o r  r e a l  s u p e r i o r i t y  and i t  

i s  "The n o b l e s t  o f  y o u  i n  t h e  s i g h  o f  A l l a h  i s  t h e  b e s t  i n  

c o n d u c t . "(Q. 49 :13)

46. I n  a d d i t i o n  t o  t h e  above p r e c e ^ p t s  t h e r e  are  i n j u n c ­

t i o n s  t o  shew k i n d n e s s  and p o l i t e n e s s  t o  t h e  p a r e n t s  and t o  

l o w e r  u n to  them t h e  w ing  o f  s u b m i s s io n  th r o u g h  mercy (Q .17:  

2 3 , 2 4 )  and t o  show c o u r t e s y  and k i n d e n s s  t o  t h e  women even  

a t  t h e  t im e  o f  d i v o r c e  ( 0 . 6 5 : 6  ;Q.2 : 2 2 9 ) .  The r e s u l t  t o  b e  

o b t a i n e d  from t h e s e  s p e c i f i c  o r d e r s  i s  t h a t  w h i l e  a woman 

i s  e n t i t l e d  t o  b e  t r e a t e d  w i t h  hon ou r ,  she  s h o u l d  b e  

r e l e a s e d  i n  k i n d n e s s .

47. The h o l y  Prophet  S a id :  'The b e s t  o f  y o u  i s  one who 

t r e a t s  h i s  w i f e  b e s t '  and 'God d i s l i k e s  a man who i s  s t e m  

t o  h i s  f a m i l y  and s e l f  c o n c e i t e d '  I h y a  u l  Uloom Book I I , P . 3 8  

( t r a n s l a t i o n  by Maulana F a z a l  Karim) . I t  i s  n o t  p o s s i b l e

t o  i n f e r  any p r o h i b i t i o n  from v e r s e  Q . 4 : 3 4  abou t  Qawwam.
p * '

48. The n e x t  p o i n t  i s  w h e th e r  t h e  H a d i th  "

(That n a t i o n  w i l l  n o t  p r o s p e r  w hich  

i s  r u l e d  by a woman) d i s q u a l i f i e s  women from a p p o i n t ­

ment as Q a z i s .  I t  i s  on a c co u n t  o f  t h i s  H adis  t h a t  

i n  t h e  22 p o i n t s  o f  t h e  Ulema ( l e a r n e d  j u r i s t s )  o f  

P a k i s t a n  w h ich  w ere  p r e s e n t e d  t o  t h e  Government as 

n e c e s s a r y  p r e l i m i n a r i e s  t o  t h e  fram in g  o f  a C o n s t i t u t i o n ,  

P o i n t  N o . 12 s p e c i f i c a l l y  s a i d  t h a t  t h e  Head o f  t h e  

S t a t e  w i l l  b e  a Muslim m a le .  T h is  p o i n t  was r e - e x a m in e d  

d u r in g  t h e  c o u r s e  o f  compaigne f o r  t h e  P r e s i d e n t i a l

E l e c t i o n s  o f  1964 i n  w hich  Miss  Fat ima J in n a h  was nomi­

n a t e d  by t h e  o p p o s i t i o n  p a r t i e s  t o  f i g h t  t h e  e l e c t i o n  
t o  t h e  o f f i c e  o f  t h e  P r e s i d e n t  o f  P a k i s t a n  a g a i n s t

20 ............
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F i e l d  M a r t i a l  Muhammad Ayub Khan. A f t e r  a r e s e a r c h

t h e  v i e w  as about a woman b e i n g  q u a l i f i e d  f o r  t h e  o f f i c e

o f  t h e  Head o f  t h e  S t a t e  was changed on t h e  b a s i s  o f

o p i n i o n s  o f  two o f  t h e  most renowned Ulema o f  t h e  20 th

Century i n  Indo  P a k i s t a n ,  namely  Maulana A s h r a f  A l i

Thanvi  and Allama Syed Sula iman N advi .  The J a m a i t - e -

I s l a m i a  P a k i s t a n  e n d o r s e d  t h i s  v i e w  a f t e r  r e t r a c t i n g

i t s  e a r l i e r  s t a n d  on t h e  m a t t e r  w h ich  was r e f l e c t e d

i n  t h e  above m e n t io n e d  p o i n t  Mo.12. Maulana Maudoodi

was s e v e r e l y  c r i t i c i s e d  f o r  t h i s  by K al im  Bahadur i n

h i s  book  " J a m a i t - i - I s l a m i  o f  P a k i s t a n " .  But t h i s

c r i t i c i s m  was n o t  j u s t i f i e d  s i n c e  i t  i s  t h e  duty  o f  a

Muslim t o  a c c e p t  t h e  t r u t h  and t o  change and r e t r a c t

h i s  e a r l i e r  v ie w .  In  t e c h n i c a l  p a r l a n c e  t h i s  i s  known

as t h e  d o c t r i n e  o f  ' ' (Raju  o r  r e t r e a t )  .

49. Maulana A s h r a f  A l i  Thanvi  e x p r e s s e d  t h i s  o p in io n

i n  answer t o  a query w h e th e r  t h e  women r u l e r s  o f  ( I n d i a n )
or

S t a t e s  were  i n c l u d e d  i n / h i t  by t h i s  t r a d i t i o n .  He s a i d  

i n  r e p l y  t h a t  t h e  governments  are  o f  t h r e e  t y p e s .  One 

c a t e g o r y  i s  in  w h ich  t h e r e  i s  a b s o l u t e n e s s  as  w e l l  as  

g e n e r a l i t y ;  a b s o l u t e n e s s  i n  t h e  s e n s e  t h a t  i t  may be a 

d e s p o t i c  r u l e  and g e n e r a l  i n  t h e  s e n s e  t h a t  t h e  g overn ed  

s h o u l d  n o t  c o n s i s t  o f  a s m a l l  body.  The s e c o n d  k i n d  i s  

where t h e r e  i s  a b s o l u t e n e s s  b u t  n o t  g e n e r a l i t y .  In  t h e  

t h i r d  c a t e g o r y  t h e r e  i s  g e n e r a l i t y  but  n o t  a b s o l u t e n e s s .  

The example  o f  t h e  f i r s t  i s  o f  a woman whose r u l e  i s  

d e s p o t i c .  The example o f  t h e  s e c o n d  i s  o f  a woman who i s  

a b s o l u t e  s o v e r e i g n  o f  a s m a l l  body o f  p e r s o n s .  The 

t h i r d  may b e  i l l u s t r a t e d  w i t h  r e f e r e n c e  t o  a p o p u la r  

R e p u b l ica n  Government i n  w h ich  t h e  d e f a c t o  and d e j u r e  

r u l e r  i s  n o t  i n  a p p earan ce  a r u l e r  but  i s  o n ly  one o f  

t h e  c o n s u l t a t i v e  body and t h e  government i s  composed 

o f  a body o f  a d v i s e r s  or  c o n s u l t a n t s  . I t  appears  from 

t h e  H a d i th  t h a t  i t  was meant f o r  t h e  f i r s t  k in d  

( d e s p o t i c  r u l e ) . T h e se  words w ere  u t t e r e d  by t h e  

h o l y  P roph et  i n  r e l a t i o n  t o  t h e  e l e v a t i o n  o f  C h o sr o e 's

............21 ..............
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d a u g h te r  to  f u l l / s o v e r e i g n t y  i n  I r a n .  In  t h e  t h i r d  k in d  

though t h e  s e l e c t i o n  i s  by t h e  w h o le  n a t i o n  but  t h e r e  i s  

no  a b s o l u t i s m  i n  a u t h o r i t y  and a l l  a c t s  a r e  per form ed  

by a d v i c e  and c o n s u l t a t i o n .

50. In  t h i s  c o n n e c t i o n  r e f e r e n c e  was made t o  B i l q e e s

o f  Saba i n  t h e  Quran i n  w h ic h  t h e r e  i s  a v e r s e
l  b ,  ? /.,  (I  decide no case t i l l  you are present wit

" (J^  * " / ( Q . 2 7 : 3 2 )  from w h ic h  i t  appears  102

t h a t  e i t h e r  c o n s t i t u t i o n a l l y  or by u s a g e  i t  was a s o r t

o f  d e m o c r a t i c  government.  There  can be no o b j e c t i o n  t o

t h e  appointm ent  o f  a woman as such  a Head o f  S t a t e  and

S t a t e s  w i t h  such  Governments f r e e  from t h e  t a i n t  o f
A

d e f i c i e n c y  p o i n t e d  ou t  i n  t h e  Hadees  (Imdad u l  Fatawa,

Vol  V. Pp. 91 -9 3 )

51. A s i m i l a r  o p i n i o n  was g i v e n  by Syed  Sula im an Nadvi
►

in  h i s  book " " page  137.  Maulana Z a fa r  Ahmad

Usmani i s  o f  t h e  v ievT, as s t a t e d  i n  h i s  book  

V ol .  1 5 ,  P ,2 8  t h a t ,  t h e  H a d i th  does  n o t  amount t o  p r o h i b i ­

t i o n  a g a i n s t  t h e  app o in tm en t  o f  a woman as Head o f  t h e  

S t a t e .  I t  i s  by way o f  " I s t e h s a n "  t h a t  t h i s  v i e w  i s  

g i v e n  w hich  means t h a t  g e n e r a l l y  i t  may n o t  b e  a d v i s a b l e  

t o  a p p o in t  a woman.

52. Maulana Umar Ahmad Usmani i n  h i s  book "F iqhul  

Quran", V o l . I l l ,  P p . 2 8 6 -2 8 7  h a s  e x p r e s s e d  some doubts  

about t h e  a u t h e n t i c i t y  o f  t h i s  "Ahad" ( i s o l a t e d )  t r a d i t i o n  

( r e p o r t e r s  o f  w hich  do n o t  e x c e e d  two i n  e a c h  age)  on t h e  

ground t h a t  i t  was r e p o r t e d  by H azrat  Abi  Bakra at

t h e  t im e  o f  War o f  Camels (£f-£c->¥) w h ich  was b e i n g  fou g h t  

under t h e  l e a d e r s h i p  and command o f  H azrat  A i s h a .  This  

H a d i th  was d e s c r i b e d  by H azrat  Abu Bakra i n  an i n t e m e -  

c i n e ' w a r i n  w h ic h  b o t h  t h e  w a r r i n g  s i d e s  c o n s i s t e d  o f  a 

l a r g e  number o f  companions some o f  whom w e r e  i l l u s t r i o u s  

and H azrat  Abu Bakra h i m s e l f  was i n  t h e  rank and f i l e  o f  

H azrat  A i s h a .  No companion o f  t h e  Prop h et  o f  A l l a h  

d i s c l a i m e d  a l l e g i a n c e  t o  Hazrat  A is h a  on t h i s  ground.  

Maulana Z a fa r  Ahmad Usmani s a y s  t h a t  anu'mber o f  com­

p a n io n s  o f  t h e  h o l y  Prophet  p a r t i c i p a t e d  i n  t h i s  b a t t l e

_________22 ___________
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b u t  noiie o f  them a p p l i e d  t h i s  H a d i th  t o  t h e  l e a d e r s h i p  

o f  H azrat  A isa h  ( E l a  u l  Sunnan , Vol .XV, P .2 8 )

appointm ent  o f  woman as  t h e  Head o f  a S t a t e  o r  as Qazi  

i s  n o t  new. W h i le  some s c h o o l s  o f  th o u g h t  opp osed  such  

a p p o in tm en t ,  Ibne  J a r i r  T a b a r i  who was i n  fa v o u r  o f

l e g i t i m a c y  o f  appointm ent  o f  women as Qazi  a l s o  fa v o u r e d  

h e r  appointm ent  as a Head o f  t h e  S t a t e .  A c co r d in g  t o  

F a t h u l  B a r i ,  V c l . Y I I I ,  Page  123 ( p r i n t e d  by Darul  F i k r ,  

B e i r u t )  (C hap ter  r e g a r d i n g  '^Letter o f  t h e  h o l y  Prophet  

t o  Q isr a " )  n o t  o n l y  T a b a r i  has  p e r m i t t e d  th is  b u t  t h e r e  

i s  a s i m i l a r  r e p o r t e d  v ie w  o f  Imam M alik  a l s o .  On t h e  

b a s i s  o f  o p i n i o n  o f  Imam M a l ik ,  t h e  Malki j u r i s t s  have  

a l s o  g i v e n  v e r d i c t s  i n  f a v o u r  o f  t h i s  v i e w .  ( F a t h u l  B a r i ,  

V o l . X I I I ,  Page 56) ( P r i n t e d  by D arul  F i k r ,  B e i r u t ) .

54 .  In  t h e  o p i n i o n  giver,  by Maulana A s h r a f  A l i  

Thanvi i n  "Fataw a-e -Im dadia"  V o l .V ,  P p .9 1 - 9 3 ,  d i s t i n c t i o n  

has  b e e n  made b e tw e en  Imamate Kubra (Headship  o f  t h e  

S t a t e )  and Qaaa ( j u d g e s h i p ) .  He s a y s  t h a t  though t h e  

j u r i s t s  h a v e  made t h e  m a le n e s s  o f  s e x  as a c o n d i t i o n  p r e ­

c ed e n t  f o r  l e g i t i m a c y  i n  h e a d s h ip  o f  t h e  s t a t e ,  i t  i s  

n o t  a c o n d i t i o n  p r e c e d e n t  f o r  j u d g e s h i p .  T h i s  i s  .however

but  t h e r e  i s  no  exem ption  on t h e  b a s i s  o f  s e x  i n  t h e

m anagersh ip  o f  a w a q f ,  e x e c u t o r s h i p  o f  w i l l s  and

e v i d e n c e .  I t  i s  a l s o  a f a c t  t h a t  H azrat  Umar had a p p o in te d

S h i f a  B i n t e  A b d u l la h  as an I n s p e c t r e s s  o f  M arkets .  This

f a c t  as w e l l  as h e r  b io g r a p h y  i s  g i v e n  i n  " "
( A l i  sab a f i  TamizcJLsfeba)

/by Ibne Hajr  A s q a l a n i ,  V o l .  IV, P . 3 3 3 ,  M ohal la  by Ibn

N a d v i , P . 1 2 6 .  I t  may b e  s t a t e d  t h a t  Ibne Arabi  does  n o t  

c o n s i d e r  t h i s  H a d i th  t o  b e  c o r r e c t  b u t  i t  i s  n o t  p o s s i b l e  

t o  a g r e e  w i t h  t h i s  i n  v i e w  o f  r e l i a n c e  p l a c e d  on t h i s  

appointm ent  by  o t h e r  d i s t i n g u i s h e d  j u r i s t s  and Ulema.

53 .  T h is  d i f f e r e n c e  o f  o p i n i o n s  on t h e  q u e s t i o n  o f

A
c o n d i t i o n e d  w i t h  " ( t o  e s c a p e  from s i n )

. j . » \r,idui ouuan;

Hazam, V o l .V I ,  P .4 2 9  " 6 ^ ' ^ '  " /V ol .X V ,  P .2 7  by Maulana
( S e e r a t - e - A i s h a )

Z a fa r  Ahmad Usmani , and " ^ " /by Syed  Sulaiman

( E l a u l  Sunan)

55 .  T here  are  a l s o  a number o f  h i s t o r i c a l  i n s t a n c e s
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about t h e  e x e r c i s e  o f  j u r i s d i c t i o n  o f  Q a z i  or  Head o f  

t h e  S t a t e  by women w i t h o u t  any o b j e c t i o n  by t h e  Ulema o f  

t h a t  age .  The o l d e s t  example i s  o f  t h e  mother  o f  Muqtadar • 

Bil lah  who p r e s i d e d  a t  t h e  High Court o f  Appeal  ( H i s t o r y  

o f  S a r a c en s  by Amir A l i ,  P . 4 5 5 ,  "T ar ikhu l  K hulafa"  by 

S a y o o t i ,  P . 3 8 1 ) .  From t h i s  l a t e r  book i t  appears  t h a t  

s h e  d e c i d e d  c r i m i n a l  c a s e s .  R a z ia  S u l t a n a  as a Head o f  

t h e  S t a t e  a l s o  d e c i d e d  c a s e s .  ( A d m i n i s t r a t i o n  o f  J u s t i c e  

i n  M ed ie v a l  I n d i a  by M.B.Ahmad, P . 9 4 )  The name o f  S h a j a r u t -  

u l - D u r r  i s  f r e q u e n t l y  m e n t io n e d  i n  t h i s  c o n n e c t i o n  by  

t h e  j u r i s t s .

56 .  I t  i s  u n n e c e s s a r y  t o  q u o te  many e x a m p le s ,  i t  may 

be s u f f i c i e n t  t o  c i t e  t h e  summing up i n  t h e  " I n t r o d u c t i o n  

t o  I s lam " by D r .H a m id u l la h , P .1 3 7  i n  r e g a r d  t o  t h e  w orking  

o f  women i n  d i f f e r e n t  c a p a c i t i e s :

"In e v e r y  epoch o f  I s l a m i c  h i s t o r y ,  
i n c l u d i n g  t h e  t im e  o f  t h e  P r o p h et ,  
one s e e s  Muslim women engaged  i n  e v e r y  
p r o f e s s i o n  t h a t  s u i t e d  them. They 
worked as n u r s e s ,  t e a c h e r s ,  and even as 
combatants  by t h e  s i d e  o f  men when 
n e c e s s a r y ,  i n  a d d i t i o n  t o  b e i n g  s i n g e r s ,  
h a i r - d r e s s e r s , c o o k s , e t c .  C a l ip h  Umar 
employed a l a d y ,  S h i f a  b i n t  A bdu l lah  
as i n s p e c t o r  i n  t h e  market a t  t h e  
c a p i t a l  (Madinah) as Ibne H ajar  ( I sa b a h )  
r e c o r d s .  The same la d y  had t a u g h t  H a fs a h ,  
w i f e  o f  t h e  P r o p h e t ,  how t o  w r i t e  and 
read .  The j u r i s t s  admit t h e  p o s s i b i l i t y  
o f  women b e i n g  a p p o in t e d  as j u d g e s  o f  
t r i b u n a l s ,  and t h e r e  are s e v e r a l  examples  
o f  t h e  k in d .  I n  b r i e f ,  f a r  from becoming  
a p a r a s i t e ,  a woman c o u ld  c o l l a b o r a t e  
w i t h  men i n  Muslim s o c i e t y  t o  earn  h e r  
l i v e l i h o o d  and t o  d e v e lo p  h e r . "

57. T here  i s  a H a d i th  from B u r a id a  t h a t  two c a t e g o r i e s  

o f  t h e  Q a z i s  w i l l  b e  i n  h e l l  and o n ly  one w i l l  b e  i n  

p a r a d i s e .  Those  who w i l l  b e  i n  p a r a d i s e  a r e  t h o s e  who 

d e c i d e  d i s p u t e s  on t h e  b a s i s  o f  a s s e s s m e n t  o f  t r u t h .  But  

i f  anyone r e a l i s e s  t h e  t r u t h  b u t  p a s s e s  an o r d e r  c o n t r a r y  

t o  i t ,  h e  w i l l  b e  i n  h e l l .  S i m i l a r l y  t h a t  Q az i  w i l l  be

i n  h e l l  who does  n o t  s t r i v e  at  f i n d i n g  ou t  t h e  t r u t h

( ) ( E l a  u l  Sunnan, V o l . 1 5 , P .2 5 )
£ a l\  (Almuntaqa)

58 .  Imam I b n e  T a im ia  argued i n  " L> " _/that t h e  

appointm ent  o f  a woman as Qazi  i s  n o t  c o r r e c t . s i n c e  t h e

i\ \ ^

_________ 24 ___________



- 24-

word (men) has  been  u s e d  i n  r e l a t i o n  t o  t h e

Qazi  a t  a l l  t h e  t h r e e  p l a c e s .  T h i s  argument does n o t

a p p r e c i a t e  t h a t  i t  was n o t  i n t e n d e d  t o  l a y  s t r e s s  upon

t h e  s e x  o f  t h e  Q a z i ;  t h e  i n t e n t i o n  i s  o n l y  t o  c a t e g o r i s e

Q a z i s  i n  a manner s o  as t o  d e m o n str a te  as t o  how t h e y

s h o u l d  a c t  and how t h e y  a r e  l i k e l y  t o  a c t .  The o n ly

manner i n  which h e  s h o u l d  a c t  i s  t o  s t r i v e  a t  r e a c h i n g

t h e  t r u t h  and th e n  t o  d e c i d e  and t o  r e f r a i n  from s h i r k i n g

t h e  t r u t h .  Even o t h e r w i s e  t h e  m a s c u l i n e  i s  more o f t e n

u se d  by way o f  T a g h l ib  ( b e i n g  customary among t h e  m a j o r i t y )

and by h a b i t  t o  d e s c r i b e  s o m e th in g  w h ich  a p p l i e s  t o

members o f  t h e  m a s c u l i n e  as w e l l  as  t h e  f e m i n i n e  gender .

U n le s s  t h e r e  b e  some repugnance i n  t h e  c o n t e x t ,  t h e  male
, , ( E l a u l  Sunan)

w i l l  i n c l u d e  t h e  f e m a le  a l s o  ( ^ l / V o l .  XV, P . 2 6 ) .

59. Abu Bakr b i n  Tayyab S h a f a i  o p p o se d  t h e  v i e w  o f  

Imam Abu H a n i f a  and Imam Ibne  J a r i r  on t h e  ground t h a t  

i t  i s  n o t  s u i t a b l e  f o r  a woman t o  appear i n  p u b l i c ,  t o  

h a v e  c o n t a c t s  w i t h  men and t o  t a l k  t o  them on e q u a l  

terms b e c a u s e  i f  she  i s  youn g ,  i t  i s  n o t  p e r m i s s i b l e  t o  

l o o k  t o  h e r  and t o  l i s t e n  t o  what s h e  s a y s  and i t  w i l l  

a l s o  n o t  b e  r i g h t  f o r  h e r  t o  appear  amongst  men w i t h o u t  

pardah or  t o  l o o k  tow ards  them.

60 .  In o r d e r  t o  f u r n i s h  a r e p l y  t o  t h i s  o b j e c t i o n

Maulana Z a fa r  Ahmad Usmani t r i e s  t o  d i s t i n g u i s h  be tw een  

what i s  m e r e ly  a l l o w e d  and what ought t o  b e  done (S e e  

E l a  u l  Sunnan, Vol .XV, P . 2 8 ) .  A c c o r d in g  t o  him Imam 

Abu H a n i f a  h a s  o n ly  g i v e n  an o p i n i o n  t h a t  j u d g e s h i p  o f  

a woman i s  n o t  i n c o r r e c t  b u t  he  no  where s a i d  t h a t  sh e  

s h o u l d  b e  s o  a p p o in te d .  He g i v e s  an example  t h a t  i f  on 

a c co u n t  o f  " " ( h e r  awe inspiring magnificance)

s h e  d e c i d e s  some d i s p u t e ,  h e r  j u d g e s h i p  w i l l  b e  un-

obj e c t i o n a b l e .

61 .  T h i s  d i s t i n c t i o n  appears  t o  b e  w i t h o u t  any 

d i s t i n c t i o n .  In  t h e  ab se n c e  o f  any p r o h i b i t i o n  t h e  

a p p o in tm en t ,  i f  made, w i l l  b e  t r e a t e d  t o  b e  l e g a l ,  

i r r e s p e c t i v e  o f  any o t h e r  c o n s i d e r a t i o n .  The v e r d i c t
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o f  l e g a l i t y  w ou ld  f u r n i s h  s u f f i c i e n t  ground f o r  

appointm ent  o f  a woman as Q a z i .  I t  i s  q u i t e  p o s s i b l e  

t h a t  Imam Abu H a n i f a  and Imam Ibne J a r i r  w h i l e  g i v i n g  

t h e i r  r e s p e c t i v e  o p i n i o n s  had i n  v i e w  t h e  a w e - i n s p i r i n g  

d i g n i t y  o f  t h e  o f f i c e  o f  a ju d g e  i n  which t h e  j u d g e  has  

t o  m a i n t a i n  t h e  a u t h o r i t y  and d i g n i t y  o f  c o u r t  and i t  

i s  n o t  p e r m i s s i b l e  e i t h e r  on h i s  p a r t  o r  on t h e  p a r t  o f  

l i t i g a n t s  t o  v e n t u r e  t o  b e  d i s r e s p e c t f u l  t o  t h e  Court 

o r ,  t o  s a y  i n  t h e  Court a n y t h i n g  w h ic h  i s  i r r e l e v a n t  

t o  t h e  c a s e .  The l i t i g a n t s  and members o f  t h e  p u b l i c  

p r e s e n t  h a v e  t o  b e  r e s p e c t f u l  i n  t h e i r  d e a l i n g s  towards  

t h e  Court .  The Court has  t o  keep  i t s  decorum and fo r  

t h i s  -purpose i t  i s  armed w i t h  powers t o  d e a l  w i t h  a 

s t r c n e  hand w i t h  c a s e s  o f  contempt o f  Court (S e e  t h e  

P r o v i s i o n s  o f  t h e  Contempt o f  Court Act  and S . 2 2 8 ,  

P a k i s t a n  P e n a l  Code) . 'vhat i s  s t a t e d  by Maulana Z afar  

Ahmad U sn ani  as an e x c e p t i o n  i s  r e a l l y  a r u l e  i n  C ourts .  

Armed w i t h  powers t o  d e a l  w i t h  i n s u l t  t o  t h e  Court or  

even i n t e r r u p t i o n  i n  i t s  p r o c e e d i n g s  a woman K a z i  i s  

a l s o  immune from t h e  d i s r e s p e c t f u l  conduct  o f  o t h e r s .

62. I t  i s  v e r y  s t r a n g e  as s t a t e d  by Abu Bakr Ibne  

Tayyab S h a f i e  t h a t  even  h e a r i n g  t h e  v o i c e  o f  a woman 

i s  n o t  p e r m i s s i b l e .  T h i s  i s  c o n t r a r y  t o  t h e  I n j u n c t i o n s  

o f  t h e  h o l y  Quran i n  w hich  t h e  w i v e s  o f  t h e  h o l y  Prophet  

are  d i r e c t e d  n o t  t o  speak  s o f t l y  and p o l i t e l y  t o  

s t r a n g e r s  ( o t h e r  th a n  t h o s e  who are  'mahram') b u t  t o  

show some s t e r n n e s s .  H azrat  Saudah was a l l o w e d  by t h e  

Prop h et  t o  go out  o f  h e r  h o u se  w henever  n e c e s s a r y .  As: 

f a r  as t h e  o b j e c t i o n  about l o o k i n g  t o  one a n o t h e r  i s  

c o n c e r n e d ,  i t  has  p r o b a b ly  been  t a k e n  from t h e  o rd er  

t o  men and women t o  low er  t h e i r  g aze  on s e e i n g  one 

a n o t h e r  and t o  t h e  customary n o t i o n  o f  v e i l i n g  t h e i r  

f a c e s  .But t h e r e  a r e  c i r c u m s t a n c e s  i n  w h ic h  i n  due 

c o u r s e  o f  b u s i n e s s  men and women h a v e  t o  s e e  one  

a n o t h e r .  T h i s  may be t h e  c a s e  when a woman appears  

, i n  Court as a w i t n e s s .  Even t h o s e  who b e l i e v e  i n  t h e

!\W
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c o v e r i n g  o f  t h e  f a c e  o f  t h e  woman by v e i l  or  i n  any 

o t h e r  manner c o n s i d e r  t h i s  t o  b e  j u s t i f i e d .  Maulana 

Maudoodi d i s c u s s e s  t h i s  p o i n t - i n  h i s  book "Pardah"  

a t  p a g e  181.  He s a y s :

"But sometimes one has to  have a lock at the other 
woman, e . g .  a fe m a le  p a t i e n t  who maybe under  
t h e  t r e a t m e n t  o f  a d o c t o r ,  o r  a woman who has  
t o  appear  b e f o r e  a ju d ge  as a w i t n e s s  or  as 
a p a r t y .  Then one nay h a v e  t o  h e l p  a woman 
who i s  l e f t  i n  a b u r n in g  p l a c e ,  o r  a woman 
who i s  drowning i n  w a t e r ,  o r  a woman whose  
l i f e  o r  honour  i s  i n  danger .  In  such  c a s e s ,  
e v e n  t h e  s h a m e fu l  p a r t s  can be s e e n  i f  r e q u i r e d ,  
and t h e  body can a l s o  b e  to u c h e d .  So much s o  
t h a t  i t  i s  n o t  o n l y  l a w f u l  b u t  o b l i g a t o r y  
t o  r e s c u e  a drowning or  a b u rn in g  woman even  
by c a r r y i n g  h e r  i n  o n e ' s  la p .  The L a w -g iv e r  
commands t h a t  as f a r  o o s s i b l e  one s h o u l d  keep  
o n e ' s  i n t e n t i o n  pure  a t  such  an o c c a s i o n .  But  
i f  i n  s p i t e  o f  t h a t  o n e ' s  em ot ion s  a re  a l i t t l e  
e x c i t e d  n a t u r a l l y ,  i t  i s  n o t  s i n f u l .  For o n e ' s  
l o o k i n g  a t  t h e  o t h e r  woman and h a v i n g  c o n t a c t  
w i t h  h e r  body was n e t  i n t e n t i o n a l ,  b u t  was 
n e c e s s i t a t e d  by c i r c u m s t a n c e s , and i t  i s  n o t  
p o s s i b l e  f o r  a man t o  s u p u r e s s  h i s  n a t u r a l  
u r g e s  c o m p l e t e l y .

L i k e w i s e ,  i t  i s  n o t  o n ly  l a w f u l  t o  h a v e  a 
l o o k  a t  a woman b e f o r e  m a r r ia g e  b u t  t h i s  has  
b e e n  e n j o i n e d  by t h e  S h a r i a h .  The Holy  Prophet  
h i m s e l f  had  a lo o k  a t  a woman f o r  t h i s  p u r p o s e . "

****

" I f  one c o n s i d e r s  t h e s e  e x c e p t i o n s  c a r e f u l l y ,  
one w i l l  f i n d  t h a t  t h e  L a w - g iv e r  does n o t  
mean t o  p r o h i b i t  a t  a l l  h a v i n g  a lo o k  a t  
t h e  o t h e r  women, b u t  h i s  r e a l  o b j e c t  i s  t o  
p r e v e n t  t h e  i n c i d e n c e  o f  e v i l  r e s u l t s  . That 
i s  why h e  has  p r o h i b i t e d  o n ly  t h a t  c a s t i n g  
o f  t h e  e y e s  w h ic h  i s  n o t  n e c e s s a r y ,  w h ich  
does n o t  s e r v e  any s o c i a l  p u r p o se ,  b u t  i s  
ch arged  w i t h  s e x u a l  m o t iv e s  i n s t e a d . "

63 .  The i n t e n t i o n  o f  p r o h i b i t i n g  t h e  w i v e s  o f  th e  

h o l y  Prophet  from b e i n g  s o f t  i n  t h e i r  speech towards  

men was t h a t  t h e y  may n o t  e n t e r t a i n  any f a l s e  hope .

In  a Court o f  law w h i l e  d i s c h a r g i n g  cue's duty i n  t h e  

manner as e n j o i n e d  by t h e  h o l y  Prophet  i n t e r a l i a  i n  th e  

H a d i th  o f  B u r a id a  r e f e r r e d  t o  a b o v e ,  t h a t  p o s s i b i l i t y  

cannot  even  b e  im a g in e d .  The utm ost  t h a t  can b e  done

i n  t h i s  c o n n e c t i o n  i s  t o  p r e s c r i b e  some o t h e r  garment  

w h ich  may c o n c e a l  t h e  d r e s s  and womanly adornments .

64. A n o th er  H adi th  on w h ic h  g e n e r a l l y  r e l i a n c e

was p l a c e d  f o r  t h i s  o b j e c t i o n  i s  "
e . g .  women are  d e f i c i e n t  i n  i n t e l l i g e n c e  & r e l i g i o n  (Muslim) 

I t  i s  s a i d  t h a t  t h e  h o l y  Prophet  e x p l a i n e d  t h a t  t h e
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d e f e c t  o f  i n t e l l i g e n c e  i s  c l e a r  from t h e  f a c t  t h a t

t h e  e v i d e n c e  o f  two women r e q u i r e s  su p p o rt  from t h e
(rel igion)

e v i d e n c e  o f  men and t h e  d e f e c t  i n  D i n / i s  t h a t  soemtimes  

t h e y  do n o t  h a v e  t o  o f f e r  p r a y e r  or t o  k e e p  f a s t s .

65 .  In I s l a m i  Q a n o o n -e -S h a h a d a t , a t  P .3 3 9 ,

Abdul M alik  A r f a n i  t r a n s l a t e d  i t .  The h o l y  Prophet

s a i d :  "Is  n o t  t h e  e v i d e n c e  o f  a woman e q u a l  t o  h a l f ? ,

we s a i d  "yes" .  He th e n  s a i d  " t h i s  i s  t h e  p r o o f  o f

d e f e c t  i n  Aql ( i n t e l l i g e n c e ) " .  See  a l s o  F a t h u l  B a r i

V o l .V ,  P . 2 9 9 ,  K i t a b u s h  Shahadat .  Ibne Hazam i n  h i s

book " U l | „ pp_ 2 2 2 - 2 2 4 ,  s a i d  th T t ^ t h e  ^
A.

d e f e c t  i n  i n t e l l i g e n c e  h e r  e v i d e n c e  i s  e q u a l  t o  h a l f  

o f  t h e  e v i d e n c e  o f  man.

66.  From t h e  o p i n i o n  o f  Ibne Hazam i t  appears  t h a t  

e x c e p t  fo r  t h e  d e f e c t  i n  e v i d e n c e  t h e r e  i s  no o t h e r  

d e f e c t  o f  i n t e l l i g e n c e  i n  a woman. T h is  i s  a r e f u t a t i o n  

o f  t h e  argument i n  fa v o u r  o f  t h e  obj e c t i o n  a g a i n s t  h e r

j u d g e s h i p .  Abdul Hamid M atwal i  i n  h i s  book " Wt*V"
(mubadi e  n i z a m u l  hii^kam f i l  I s lam )

/ P . 8 6 7  has  t r i e d  t o  p r o v e  t h a t  t h i s  i s o l a t e d  H a d i th

(H ad ith  A’had) i s  n o t  a c c e p t a b l e  as c o r r e c t .

67. There  a r e  a number o f  p r e c e d e n t s  i n  w hich  

women w ere  c o n s u l t e d  o r  t h e i r  o p i n i o n s  p r e v a i l e d .  I t  i s  

w i d e l y  known t h a t  t h e  h o l y  Prophet  c o n s u l t e d  H azrat  Umme 

Salma. On t h e  o c c a s i o n  o f  T r e a ty  o f  H u d a ib ia  t h e  companions  

w ere  n o t  w i l l i n g  t o  s a c r i f i c e  an im als  a t  t h a t  p l a c e  and

t o  open t h e i r  "Ehram" (unsewn c l o t h  t i e d  around t h e  

w a i s t  f o r  Haj)  w h ic h  t h e y  w ere  w e a r in g  f o r  t h e  p u rp o se  

o f  Umra. H azrat  Umme Salma a d v i s e d  t h e  h o l y  P r o p h et  t o  

t a k e  p r e c e d e n c e  i n  s a c r i f i c e  and o p e n in g  o f  Ehram. I t  

i s  e s t a b l i s h e d  t h a t  a l l  t h e  companions th e n  f o l l o w e d  

t h e  h o l y  P r o p h et .  S i m i l a r l y  t h e r e  are  c a s e s  i n  w hich  

H azrat  A is h a  c o r r e c t e d  Hazrat  Abu H u r a ir a  i n  r e s p e c t  

o f  t r a d i t i o n s  on t h e  b a s i s  o f  t h e i r  repugnancy w i t h  

Quran. Her o b j e c t i o n s  i n v o l v e d  c o n s i d e r a t i o n  o f  j u r i s t i c  

r e a s o n i n g .  A la d y  i n t e r r u p t e d  Hazrat  Umar s u c c e s s f u l l y  

in  r e g a r d  t o  h i s  p r o p o s a l  about f i x a t i o n  o f  dower a t  a 

^ .......... 2 8 ............



low l e v e l .  A f t e r  a s s a s s i n a t i o n  o f  H a z r a t  Umar t h e  

Board a p p o in t e d  by him fo r  s e l e c t i o n  o f  a C a l ip h  

c o n s u l t e d  women a l s o .  In t h i s  v ie w  o f  t h e  m a t t e r  we 

a g r e e  w i t h  t h e  o p i n i o n  o f  Maulana Umar Ahmad Usmani  

i n  F i q h u l  Quran, V o l . I l l ,  P p . 2 8 0 -2 8 1  t h a t  i f  t h e r e  had  

b e e n  a d e f e c t  i n  t h e i r  i n t e l l i g e n c e  t h e y  w o u ld  n o t  have  

b e e n  c o n s u l t e d  n o r  Imam T a b a r i  and Imam Abu H a n ee fa  

w o u ld  h a v e  g i v e n  o p i n i o n  i n  fa v o u r  o f  t h e i r  appointm ent  

as j u d g e s .

68 .  I t  may b e  s t a t e d  t h a t  t h e  p e r so n  who f i r s t

a c c e p t e d  I s la m  was a woman i . e .  H azrat  K h a d i ja .  There

are  a number o f  l a d i e s  who e i t h e r  r e p o r t e d  A hadi th  from

t h e  h o l y  Prophet  o r  com m itted  them t o  memory b u t  t h e

main d i f f e r e n c e  b e tw e en  them and t h e  male  r e p o r t e r s  i s

t h a t  though a l a r g e  number o f  male  r e p o r t e r s  w ere  c harged

w i t h  f a k i n g  A h a d i th ,  no  such, charge  or  b lamee l i e s  a g a i n s t

any fe m a le .  I t  i s  h i s t o r i c a l  f a c t  t h a t  p e o p l e  u s e d  t o

come from f a r  and n e a r  t o  c o n s u l t  t h e s e  l a d i e s  who were

l e a r n e d  i n  h a d i t h .  In  any c a se  t h e r e  appears  t o  b e  w e i g h t

i n  t h e  o n i n i o n  o f  Ibne Hazam t h a t  t h e  words  " "
( d e f i c i e n t  i n  i n t e l l i g e n c e )

/was s a i d  a tm o s t  i n  r e l a t i o n s  t o  e v i d e n c e  and n o t  t o  any 

o t h e r  f u n c t i o n s  or  a t t r i b u t e s .

69 .  The v ie w  t h a t  woman cannot  appear  as a w i t n e s s  

in  m a t t e r s  o f  Hudood and O isa s  i s  o n ly  a j u r i s t i c  v iew  

and i s  n o t  b a s e d  on e i t h e r  Quran o r  H a d i th .  I t  i s  n o t  

b a s e d  on any p r e c e d e n t  o f  t h e  h o l y  Prophet  i n  w h ich  he  

might h a v e  r e f u s e d  t o  a c c e p t  t h e  e v i d e n c e  o f  a woman in  

such  m a t t e r s  (A1 Mchalla/by Ibn Hazam, V ol .  6 P . 4 3 0 ) .  Some 

su p p o rt  i s  so u g h t  fo r  t h i s  j u r i s t i c  v i e w  from t h e

two j u s t  men from amongst you) ( 0 . 6 5 : 2 ) i n  Chapter  'The

t o  w i t n e s s  a g a i n s t  them fo u r  from amongst you) (Q .4 : 1 5 )

cannot  n e c e s s a r i l y  be s a i d  t o  b e  c o n f i n e d  i n  i t s  s co p e  

t o  men. On t h e  p r i n c i p l e  o f  m a s c u l i n e  b e i n g  u s e d  on

words " (and c a l l  t o  w i t n e s s

D i v o r c e '  and t h e  words ( c a l l

i n  Chapter  e n t i t l e d  'The Women'. But t h e  word "

29
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f a m i n i n e ,  t h e  word i s  s u s c e p t i b l e  o f  b e i n g

i n t e r p r e t e d  as i n c l u s i v e  o f  men as w e l l  as  women. In 

t h i s  c o n n e c t i o n  t h e  a n a l y s i s  made by Maulana Umar Ahmad 

Usmani i n  F i q h u l  Quran, V o l . I l l ,  P . 8 7 - o n w a r d s , i s  q u i t e  

r e v e a l i n g  and w e i g h t y .

on t h e  e v i d e n c e  o f  a woman. The f i r s t  c a s e  i s  o f  a Jew 

who robbed a g i r l  o f  h e r  ornaments  and th e n  c a u s e d  h e r  

g r i e v o u s  i n j u r i e s  (which u l t i m a t e l y  r e s u l t e d  i n  h e r  death)  

by h i t t i n g  h e r  head  w i t h  two s t o n e s  from e i t h e r  s i d e .

She was ta k e n  t o  t h e  h o l y  P r o p h e t .  The names o f  d i f f e r e n t  

p e r s o n s  w ere  ta k e n  t o  i n q u i r e  from h e r  w h e th e r  any o f  

them was t h e  o f f e n d e r .  U l t i m a t e l y  when t h e  name o f  t h a t  

Jew was u t t e r e d  s h e  nodded on w h ic h  h e  was a r r e s t e d  and 

b r o u g h t  t o  t h e  h o l y  P r o p h et .  In  t h i s  c o n n e c t i o n  t h e r e  are  

two v e r s i o n s ,  i n  one o f  w h ich  i t  i s  s a i d  t h a t  im m e d ia te ly  

t h e r e a f t e r  he was e x e c u t e d  i n  t h e  same manner as  h e  had  

k i l l e d  t h a t  g i r l  (2 v e r s i o n s  i n  Muslim, Jamaul Fawaid  

H a d i th  N o .5 2 3 1 ,  5233  & 5234)  b u t  t h e  o t h e r  v e r s i o n  i s  

t h a t  t h e  e x e c u t i o n  was o r d e r e d  on t h e  c o n f e s s i o n  o f  t h e  

Jew ( o n l y  one v e r s i o n  in  M u s l im ) . The o t h e r  c a s e  w h ich  

i s  more t o  t h e  p o i n t  i s  o f  a la d y  who was raped  by an 

un-known p e r s o n  w h i l e  coming t o  t h e  mosque f o r  o f f e r i n g  

h e r  morning p r a y e r s . She r a i s e d  a larm  on w h ich  a number 

o f  p e r s o n s  c o l l e c t e d  t h e r e  and caught  a p e r s o n  who was 

i d e n t i f i e d  by  h e r .  He was caught  and ta k e n  t o  t h e  h o l y  

Prop h et  and though h e  p r o t e s t e d  h i s  i n n o c e n c e ,  t h e  

h o l y  P r o p h e t  on t h e  e v i d e n c e  o f  t h a t  l a d y  o r d e r e d  him  

t o  b e  s t o n e d  t o  d e a th .  At t h a t  t im e  a n o th e r  companion 

r o s e  and c o n f e s s e d  t h a t  he had com m itted  t h e  o f f e n c e .

The h o l y  P r o p h et  a c q u i t t e d  t h e  f i r s t  man. In r e g a r d  t o  

t h e  s e c o n d  t h e r e  a re  a g a in  two v e r s i o n s .  A c c o r d in g  t o  

Abu Daud (H a d i th  974)  he was a l s o  d i s c h a r g e d  s i n c e  he  

had s a v e d  t h e  l i f e  o f  an in n o c e n t  p e r s o n  by c o n f e s s i n g  

t h e  t r u t h  b u t  a c c o r d i n g  t o  t h e  r e p o r t  i n  T r i m i z i  h e

70. T here  a re  c a s e s  i n  whioh  t h e  h o l y  Prophet  a c t e d
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*
was s t o n e d  t o  d e a th .  Imam Ibne  Qayam p l a c e d  r e l i a n c e  

upon t h e  v e r s i o n  i n  Abu Daud.

71. Maulana Umar Ahmad Usmani h a s  g i v e n  t h e  i n s t a n c e  

o f  H azrat  N a i l a  w i f e  o f  H azrat  Usman who was t h e  o n ly  

w i t n e s s  who saw t h e  a s s a s s i n a t i o n  o f  h e r  husband.  I t  was 

o n l y  on t h e  b a s i s  o f  h e r  e v i d e n c e  t h a t  t h e r e  was a demand 

f o r  Q isa s  by a number o f  companions and none  to o k  any 

o b j e c t i o n  t h a t  i n  t h e  a b s e n c e  o f  a male  w i t n e s s  t h e  demand

f o r  Q is a s  was n o t  t e n a b l e .  (Akhbar u l  Quzzat)

72. Mr. K a h l i d  M. I s h a q  r e l i e d  upon " 'yby

Wakee, P . 3 5 9  i n  w h ich  i t  i s  s t a t e d  t h a t  Qazi  Shura ih

d e c i d e d  a d i s p u t e  on t h e  b a s i s  o f  e v i d e n c e  o f  a s o l i t a r y

woman s i n c e  b o t h  t h e  p a r t i e s  a g r e e d  t o  r e l y  upon i t .

T h is  p r e c e d e n t  i s ,  h ow ever ,  n o t  on a l l  fo i(8£ ,  i t  i s

a n a lo g o u s  t o  S e c t i o n  20 o f  t h e  E v id e n c e  Act w h ic h  s a y s

t h a t  " S ta te m e n ts  made by p e r s o n s  t o  whom a p a r t y  t o  t h e

s u i t  has  e x p r e s s l y  r e f e r r e d  f o r  i n f o r m a t i o n  t o  i n

r e f e r e n c e  t o  a m a t t e r  in  d i s p u t e  are  a d m i s s i o n s ” . Atmost
J j ,  (Tahkeem)

we can c a l l  i t  a c a s e  o f  " r -  " / w h i c h  i s  a form o f  

a r b i t r a t i o n .

73. There  appears  t o  be a c o n c en su s  on t h e  p o i n t  

t h a t  i f  a woman Q az i  g i v e s  a judgment and o r d e r  in  a 

m a t t e r  o f  Hadd and t h e  c a s e  g o e s  t o  a n o t h e r  Q azi  t h e  

l a t t e r  i s  bound t o  e x e c u t e  t h e  o r d e r .  (A1 B ahrul  Raique  

F i  Kannz u l  D aqaique ,  V o l . 7,  Pp. 5 & 6 ,  Fath  uiyP^icffteer,

V o l . 6 ,  P . 3 9 1 ,  Durrul  Mokhtar,  V o l . 3,  P . 2 5 3 ,  H a s h i a t  u l  

T a h ta w i ,  V o l . 3,  P . 2 1 3 ) .  I n  B i d a i t u l  M u jta h id ,  V o l . 2,

P . 3 4 4  i t  i s  s t a t e d  t h a t  t h e  f a c t  i s  t h a t  w hoever  i s  

c a p a b le  o f  d e c i d i n g  d i s p u t e s  be tw een  two p e r s o n s  h i s  

d e c i s i o n  i s  e x e c u t a b l e  e x c e p t  i n  r e s p e c t  o f  what i s  

p a r t i c u l a r i s e d  by c o n c en su s  i n  r e s p e c t  o f  h e a d s h i p  o f  

t h e  S t a t e .  T here  a r e  s e v e r a l  o p i n i o n s  i n  Musannaf Abdul  

Razzaq,  V ol .  8 ,  P . 3 3 1  about t h e  a d m i s s i b i l i t y  o f  a 

woman's e v i d e n c e  i n  m a t t e r s  o f  Hudood and Q i s a s .  Taous  

was o f  t h e  v i e w  t h a t  t h e  e v i d e n c e  o f  women a lo n g w i t h  

men i s  a d m i s s i b l e  in  a l l  c a s e s  e x c e p t  t h a t  o f

_________31 ..............
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Z in a  ( a d u l t e r y )  b e c a u s e  i t  does  n o t  b e h o v e  them t o  

lo o k  a t  t h a t  a c t .  The same v i e w  i s  a s c r i b e d  t o  Hfcsham 

b i n  H u j a i r a  ( S e e  A ttu ru q -u l -H u k m ia  by Ibne Qayyam,

P . 1 3 5 ) .  A l s o  See  A t tu r u q  u l  H(ikmia by Imam Ibne Qayyam,

Pp. 134 -136  i n  w hich  s i m i l a r  o p i n i o n s  are  c o l l e c t e d .  He 

i n t e r a l i a  s a y s  t h a t  Hamad b i n  Abi Sula iman has  a l s o  

c o n s i d e r e d  t h e  e v i d e n c e  o f  a man and two women a d m i s s i b l e  

i n  m a t t e r s  o f  Hudood and Q i s a s .

74. The o p i n i o n  o f  A t t a  i s  t h a t  t h e  e v i d e n c e ^ i s  

a d m i s s i b l e  a l o n g w i t h  t h e  e v i d e n c e  o f  men i n  a l l  m a t t e r s  

i n  c a s e s  o f  Z in a .  The c o n v i c t i o n  can b e  b a s e d  on t h e  

o p i n i o n  o f  two women w i t h  t h r e e  men.

75. Ibn-e-Shfchab s a i d  t h a t  A l l a h  h a s  d i r e c t e d  t h e  

m a t t e r  t o  be d e c i d e d  on t h e  e v i d e n c e  o f  two men and in  

t h e  a b s e n c e  o f  two men on t h e  e v i d e n c e  o f  one man and 

two women and d i d  n o t  p r o h i b i t  t h e  e v i d e n c e  o f  women 

a l o n g w i t h  men. He a l s o  s t a t e d  t h a t  t h e  e v i d e n c e  o f  women 

a lo n g w i t h  a man i s  s u f f i c i e n t  t o  p r o v e  a c a s e  o f  murder.  

A llam a Ainee has  m e n t io n e d  t h a t  a c c o r d i n g  t o  S h u r a ih  t h e  

e v i d e n c e  o f  woman alcngwith man i s  ad m iss ib le  i n  Hudood and 

Q i s a s  b o t h .

76. T here  i s  a l s o  s u b s t a n c e  i n  t h e  arguments  o f  t h e  

l e a r n e d  A t t o r n e y  G enera l  and M r.K hal id  I sh a q  t h a t  f i r s t l y  

a d m is s io n  i s  e q u a l  t o  e v i d e n c e  ( A i n u l  Hedaya,  V o l . 3,  

P . 2 8 3 )  and s e c o n d l y  t h a t  even  women's oa th  in  l i a n  has  

t h e  e f f e c t  o f  e v i d e n c e .  In S u r a - e - N o o r  ( 0 . 2 4 : 6 )  t h e  oa th  

has  b e e n  g i v e n  t h e  s t a t u s  o f  e v i d e n c e .  By v i r t u e  o f  v e r ­

s e s  8 & 9 e f f e c t  o f  t h e  o a t h s  ta k e n  by t h e  husband i s  

r e f u t e d  by t h e  o a t h s  o f  t h e  women. A dm iss ion  and oa th

i n  l i a n  b e i n g  s u b s t i t u t e s  f o r  e v i d e n c e  and a d m is s io n  

o f  woman b e i n g  f u l l y  a d m i s s i b l e  i n  m a t t e r s  o f  Hudood and 

Q is a s  and o a t h s  b e i n g  a d m i s s i b l e  i n  m a t t e r s  o f  l i a n ,  

t h e r e  i s  no r e a s o n  why t h e  o t h e r  k in d s  o f  e v i d e n c e  i . e .  

o r a l  t e s t i m o n y  may n o t  b e  a d m i s s i b l e .

77.  I t  was u r g e d  t h a t  two women are  n f o v e d  t o  be  

ea.nal t o  one man by t h e  p r i n c i p l e  o f  i n h e r i t a n c e .  The
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i n h e r i t a n c e  i n  t h e  male  l i n e  has  g e n e r a l l y  b e e n  t h e  

r u l e  ( E n c y c l o p a e d i a  o f  R e l i g i o n  & E t h i c s ,  V o l . V I I  on 

' I n h e r i t a n c e ' )The Q uranic  L e g i s l a t i o n  g i v i n g  t h e  d a u g h ter  

h a l f  as  much o f  t h e  e s t a t e  as  went  t o  a son  was an 

i n n o v a t i o n  ( I b i d  P . 3 0 6 ) .  The sons  a l s o  d i d  n o t  always  

g e t  e q u a l  s h a r e .  I n  some c o u n t r i e s  and c u l t u r e s  t h e  r u l e  

o f  primo g e n i t u r e  p r e v a i l e d .  T here  a r e  i n s t a n c e s  when 

d i f f e r e n t  t y p e  o f  p r o p e r t i e s  w ere  g i v e n  t o  d i f f e r e n t  

so n s  e . g .  among t h e  Naga t r i b e s  t h e  h o u se  was i n h e r i t e d  

by t h e  y o u n g e s t  son ( I b i d  P . 2 9 3 ) .  Amongst Bani  I s r a e l  

t h e  f i r s t  b o m  was g i v e n  a d o u b le  o f  what was g i v e n  t o  

each  o t h e r  s o n ,  In  v i e w  o f  t h i s  g i v i n g  t o  t h e  d a u g h ter  

h a l f  o f  what each  o f  h e r  b r o t h e r  g e t s  i s  n o t  a s i g n  

o f  i n e q u a l i t y .  The r e a s o n  i s  t h a t  a woman has  e x c l u s i v e  

r i g h t  o f  d i s p o s a l  o v e r  h e r  p r o p e r t y  w h e th e r  s h e  i n h e r i t s  

i t  or  e a rn s  i t .  She h a s  no  f i n a n c i a l  l i a b i l i t y  o f  

m a i n t a i n i n g  e v e n  h e r  c h i l d r e n .  The husband i s  bound  

t o  m a i n t a i n  h e r  anc  h e r  c h i l d r e n  how ever  c o n s i d e r a b l e  

h e r  own w e a l t h  may b e .  The s h a r e  g i v e n  t o  a male  i s  in  

p r o p o r t i o n  t o  h i s  r e s p o n s i b i l i t i e s  and n o t  due t o  any 

s u p e r i o r i t y  o v e r  t h e  fe m a le .

78. T here  app ears  t o  b e  no r e a s o n  t o  make t h e

a d m i s s i b i l i t y  o f  e v i d e n c e  a c r i t e r i o n  f o r  appointment  

as Qazi  and in  t h i s  c o n n e c t i o n  t h e  o p i n i o n  o f  Ibne  

J a r i r  and s u p p o r t e d  by Ibne  Hazam i s  p r e f e r a b l e .  The 

f u n c t i o n s  o f  a Qazi  and o f  a w i t n e s s  a r e  q u i t e  d i f f e r e n t .  

Anyone who has  t h e  n e c e s s a r y  knowledge o f  law and 

t r a i n i n g  i n  t h a t  f i e l d  can a c t .  I t  i s  w orth  m e n t io n in g  

t h a t  on t h e  one hand i t  i s  s a i d  t h a t  a woman cannot  be  

a Q a z i  i n  m a t t e r s  o f  Hudood and Q is a s  and on t h e  o t h e r  

hand t h e r e  i s  a r u l e  t h a t  i f  a judgment i s  g i v e n  by a 

woman Qazi  i n  m a t t e r s  o f  Hudood, i t  must b e  e x e c u t e d  

and t h e r e  i s  Ijma on t h i s  p o i n t  ( F a t h u l  Qadeer,  V ol .  6 ,  

P . 3 9 1 ) .  On t h e  margin  i t  i s  o b s e r v e d  t h a t  d e f e c t  i n  

i n t e l l i g e n c e  does  n o t  a f f e c t  h e r  a p t i t u d e s  i n  o t h e r  

m a t t e r s  o r  as t o  d e p r i v e  h e r  a b s o l u t e l y  o f  r i g h t s  to

^  be  a p p o i n t e d  as a Jud ge .  I t  i s  f u r t h e r  o b s e r v e d  t h a t

.......... 3 3 ____
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th e  d e f i c i e n c y  in  i n t e l l i g e n c e  i s  r e l a t e d  t o  t h e  s e x  

o f  a woman. There  may b e  woman h a v i n g  more i n t e l l i g e n c e  

th an  man.

79. There  are  c e r t a i n  I n j u n c t i o n s  in  t h e  h o l y  Quran

w h ic h  l i k e  t h e  o t h e r  I n j u n c t i o n s  about good c o n d u c t ,

d i s c h a r g e  o f  d u t i e s ,  reward and p u n ish m e n t ,  are  common

t o  men and women. These  I n j u n c t i o n s  are  r e g a r d i n g  t h e

duty o f  a l l  Muslims t o  b e  j u s t  and t o  do j u s t i c e .  Thus

i n  Q .4 :5 8  i t  i s  s a i d  i n t e r a l i a  t h a t :

"Lol A l l a h  commandeth you  t h a t  
y e  r e s t o r e  d e p o s i t s  t o  t h e i r  
o w n e r s ,a n d ,  i f  y e  j u d g e  betw een  
mankind, t h a t  y e  j u d g e  j u s t l y . "

The o t h e r  v e r s e  i s  Q .5 :4 2 :

" I f  t h o u  j u d g e s t ,  ju d g e  be tw een  
them w i t h  e q u i t y "

In Q .5 7 :2 5 .

"We v e r i l y  s e n t  Our m e sse n g e rs
w i t h  c l e a r  p r o o f s ............... t h a t
mankind may remain s t e a d f a s t  
on j u s t i c e .  "

o r  as Arberrv s a y s 'm a v  u n h o ld  j u s t i c e ' .  P i c k t h a l l  

t r a n s l a t e s  t h e  words " " i n  t h i s

v e r s e  as "so t h a t  mankind may o b s e r v e  t h e  r i g h t  

measure" b u t  t h e  t r a n s l a t i o n  does  n o t  c o r r e c t l y  

i n d i c a t e  t h e  s e n s e  i n  w h ic h  t h e  above words are  

u s e d .  Arberrv has  c o r r e c t l y  t r a n s l a t e d  i t  as  "So 

t h a t  men ( p e o p l e )  m ight  u p h o ld  j u s t i c e ” .
J < M

80. The words* (Adi)  o r  " " ( Q i s t )  , no
are

d ou bt ,  /used i n  a much w i d e r  s e n s e  and e a c h  Muslim  

w h e th e r  male  o r  f e m a le  i s  bound t o  b e  j u s t  and 

e q u i t a b l e  i n  h i s  d e a l i n g s  w i t h  h i s  spouse,  p a r e n t s ,  

c h i l d r e n ,  n e i g h b o u r e r s , r e l a t i v e s ,  f r i e n d s ,  f e l l o w  

Muslims and a l l  o t h e r s .  The c o n c ep t  o f  j u s t i c e  in  

d e c i d i n g  d i s p u t e s  b e tw e en  t h e  p a r t i e s  or  i n  d e c i d i n g  

c r i m i n a l  c a s e s  i s  o n ly  a p a r t  o f  Adi or  Q i s t .  The 

f i r s t  two v e r s e s  Q .4 :5 8  and 0 . 5 : 4 2  c l e a r l y  e n v i s a g e  

t h e  d e t e r m i n a t i o n  o f  d i s p u t e s  or l i t i g a t i o n .  There  

i s  no  d i s t i n c t i o n  i n  t h i s  c o n n e c t i o n  b e tw e en  man

34
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and woman. In v ie w  o f  t h i s ;  p a r t i c u l a r l y  i n  t h e  absence

o f  any p r o h i b i t i o n  i n  Quran o r  H a d i th  about t h e  j u d g e s h i p
or any

o f  a w o m a n /_ r e s tr i c t io n  l i m i t i n g  t h e  f u n c t i o n  o f  d e c i d i n g  

d i s p u t e s  t o  men o n l y ,  t h e  g e n e r a l i t y  o f  t h e s e  v e r s e s  

cannot  b e  cut  down. From w h a t e v e r  a n g l e  i t  may be lo o k e d  

t h e r e  appears  t o  b e  no  m e r i t  i n  t h e  o b j e c t i o n  r a i s e d  

by t h e  p e t i t i o n e r  a g a i n s t  t h e  appointm ent  o f  women t o  

j u d i c i a l  o f f i c e s .

81. The Quran a l lo w s  a woman t o  earn money. In th e  

Chapter  r e l a t i n g  t o  women ( Q .4 : 3 2 )  i t  i s  d e c l a r e d  

"Unto man a f o r t u n e  from t h a t  w h ich  t h e y  h a v e  e a r n e d ,  

and m t o  women a f o r t u n e  from t h a t  w h ic h  t h e y  have  

e a r n e d . " T here  a re  i n s t a n c e s  i n  w h ich  t h e  woman to o k

t o  some p r o f e s s i o n  f o r  e a r n i n g .  H azrat  Zainab ta n n e d  

s k i n s  and t h r e a d  b e e d s  t o  s e l l  t o  earn money f o r  t h e  

poor .  (Women i n  M u s l im H is tory  by Charis  Waddy, P .1 9 )

82. Mrs. S a l im a  N a s i r u d d in  and Mrs. R ash ida  P a t e l  

argued t h a t  women a re  a l s o  e n t i t l e d  t o  as much e d u c a t i o n  

as men. T here  i s  no d i s p u t e  on t h e  q u e s t i o n  o f  t h e  r i g h t  

o f  t h e  women t o  a c q u i r e  e d u c a t i o n .  There  i s  a l s o  no 

d i s p u t e  t h a t  i n  r e s p e c t  o f  I lm  I s la m  does n o t  d i s t i n g u i s h  

b e tw e en  man and woman but  on accou nt  o f  t h e  i n c i d e n c e

o f  Pardah t h e r e  i s  o p p o s i t i o n  from c e r t a i n  q u a r t e r s  t o  

t h e i r  o b t a i n i n g  h i g h e r  e d u c a t i o n  i n  c o l l e g e s  and u n i ­

v e r s i t i e s .  I t  i s ,  ho w ev er ,  u n n e c e s s a r y  t o  p e r s u e  t h i s  

m a t t e r  f u r t h e r  s i n c e  t h e  number o f  women b e i n g  a lm ost  

h a l f  i n  t h e  p o p u l a t i o n  o f  any c o u n t r y ,  i t  i s  n e c e s s a r y  

t h a t  t h e r e  s h o u l d  b e  s u f f i c i e n t  number o f  la d y  d o c t o r s  

t o  a t t e n d  them and t e a c h e r s  t o  t e a c h  them. Sometimes i t  

i s  n o t  p o s s i b l e  f o r  a f e m a le  p a t i e n t  t o  c o n s u l t  a D octor  

w i t h o u t  e x p o s i n g  p a r t s  o f  h e r  body w h ic h  must b e  k ep t  

c o n c e a l e d .  I t  w ou ld  b e  b e t t e r  i f  t h e r e  b e  la d y  d o c t o r s  

t o  a t t e n d  t o  such  p a t i e n t s .  The jo b  o f  a G a e n a c o l o g i s t  

s h o u l d  b e  b e t t e r  l e f t  t o  a woman. The im p o rta n c e  o f  

e d u c a t i o n  i n  t h e  p r e s e n t  age c a n n o t ,  t h e r e f o r e ,  be  

d e n i e d  or  even  m in im is e d .

35 ...............
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83. A B o o k l e t  known as U n i v e r s a l  I s l a m i c  D e c l a r a t i o n

o f  human r i g h t s  has  b e e n  p u b l i s h e d  by Mr.Salem Azzam, 

S e c r e t a r y  G e n e r a l ,  I s l a m i c  F o u n d a t io n ,  London. I t  g i v e s  

a l i s t  o f  t h e  human r i g h t s  as  r e c o g n i z e d  by I s la m .  The 

t h i r d  r i g h t  w h ic h  d e a l s  w i t h  t h e  e q u a l i t y  b e f o r e  Law, 

e n t i t l e m e n t  t o  e q u a l  o p p o r t u n i t i e s  and p r o t e c t i o n  o f  t h e  

Law a l s o  p r o v i d e s  f i r s t l y  t h a t  a l l  p e r s o n s  s h a l l  be  

e n t i t l e d  t o  e q u a l  wage f o r  e q u a l  work and s e c o n d l y  t h a t  

no  p e r s o n  s h a l l  b e  d e n i e d  t h e  o p p o r t u n i t y  t o  work o r  b e  

d i s c r i m i n a t e d  a g a i n s t  i n  any manner or  e x p o se d  t o  g r e a t e r  

p h y s i c a l  r i s k  by r e a s o n  o f  r e l i g i o u s  b e l i e f ,  c o l o u r ,  r a c e ,  

o r i g i n ,  s e x  or la n g u a g e .  T h is  r u l e  s u p p o r t s  t h e  v i e w  

ta k e n  by  us .

84. B e f o r e  f i n i s h i n g  t h i s  i t  may b e  c l a r i f i e d  t h a t  

we h a v e  n o t  b e e n  a b l e  t o  f i n d  any j u s t i f i c a t i o n  f o r  t h e  

i m p o s i t i o n  o f  c o n d i t i o n s  on an appointm ent  o f  a woman 

Q azi .  In f a c t  t h e  o p i n i o n  o f  D r . T a n z i l u r  Rehman i n  h i s  

Book I s l a m  Ka N i z a m - e - A d a l a t , P .4 1  i s  a l s o  w i t h o u t  any 

c o n d i t i o n  s i n c e  he  a g r e e s  w i t h  t h e  v ie w  o f  Imam Abu H a n i f a

85. There  i s  no  m e r i t  i n  t h i s  p e t i t i o n  w hich  i s  

d i s m i s s e d .
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