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JUDGMENT

JUSTICE HAZJQUL KHAIR} c.J.

On 27.6.2006, the

Federal Shariat Court in exercise of its powers under Article 203-D of

the Constitution ofIslamic Republic of Pakistan took suo moto notice

of a news item that under Citizenship Act 1951 a married Pakistani

woman was deriied the right to get Pakistan's Citizenship for her

foreign husband while a married Pakistani man was entitled under

section 10 of the sa id Act to obtain Pakistan citizenship for his foreign

wife. The question, therefore, before the Court was whether or not the

said provision of law in the Citizenship Act, 1951 is discriminatory

and repugnant to the Injunctions of Islam and violative of the

principles of democracy, equality and social justice, as enumerated

and laid down

In

the Holy Quran and Sunnah. Section 10 of the

Citizenship Act, 1951 reads as under:

"Married women. (I) Any woman who by reason of her
marriage to a [British subject) before the first day of January,
1949, has acquired the status of a [British subject) shall, if her
husband becomes a citizen of Pakistan, be a citizen of Pakistan.
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(2) Subject to the provISIons of sub-section (I) and sub-

•

section (4) a woman who has .bcen married to a citizen of
Pakistan or to a person who but for his death would have been a
citizen of Pakistan under section 3, 4 or 5 shall be entitled, on
making application therefor to the Federal Government in the
prescribed manner, and, if she is an alien, on obtaining ' a
certificate of domicile and taking the oath of allegiance in the
form set out in the Schedule to this Act, to be registered as a
citizen of Pakistan whether or not she has completed twentyone years of her age and is of full capacity.
(3) Subject as aforesaid, a woman who has been married to a
person who, but for his death, could have been a citizen of
Pakistan under the provisions of sub-section (I) of section 6
or is
(whether he migrated as
provided ,in that sub-section
,
,
deemed under the proviso to section 7 to have so migrated)
shall be entitled as provided in sub-section (2) subject further, if
she is an alien, to her obtaining the certificate and taking the

J

oath therein mentioned.

"}

(4)A person who has ceased to be a citizen of Pakistan under

.

section 14 or who has been deprived Of citizenship of Pakistan
under this Act shall not be entitled to be registered as a citizen
thereof under this section but may be so registered with the

,

.

,

previous consent of the Federal Government."

2.

In the first instance, the Court issued notices to the Secretary,

Ministry of Law, the Secretary, Ministry of Interior and the Attorp.ey

General for Pakistan as to why denial of right of a married Pakis.tani

woman to obtain citizenship for her husband under the Citizenship

""

Act, 1951 may /lot be declared repugnant to the Injunctions of Islam

4
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with d irection to them to file writton comments wi.thin throe weekfl:

thereof

3.

In response, on 7.7.2007, Government of Pakistan, Ministry of

Interior filed reply duly approved by the Ministry of Law, Justice and

Human Rights and the Provincial Governments as under:-

a) "Foreign women marrying Pakistani Husband cannot be
equated with foreign men married to Pakistani women in
our society.
b) It would add legal stay of a large number of illegal
immigrants residing in Pakistan and also increase their
influx.

J

)

c) Unemployment ratio would add to the problem .
d) The foreign husband afier marrying a Pakistani lady and
obtaining Pakistan nationality would be free to divorce
Pakistani lady and move freely in Pakistan anywhere.
e) It would be a blanket approval for all the foreign

nationals to marry Pakistan women and obtain Pakistani
nationality.
f) Majority

.
of persons would mlSlIse the prOVtSIOn

especially illegal immigrants like Afghan refugees,
Bengali, Behari and other South Asian States/Countries
who do not intend to return to their country.
g) Apart from social/economic implications, the provision
can also be used by any foreign country to plant their

agents in Pakistan.

•
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,.'
h) The citizenship rights like entitlement to vote, seek
appointment '. to

constitutional

posts

and

equal

opportunities in matters of public appointments may be
weighed with their political or national interests.
i) The proposed amendment may be assessed on the
touchstone of Indo-pak relations; it will provide legal
ingress to Indian male citizens into Pakistan.

4.

The Ministry of Interior while submitting its reply stated that

the Law, Justice and Human Rights Division was consulted for their

views/opinion hom legal point of view which had also recommended

opposmg grant of citizenshi p to the foreign male who marnes a

Pakistani lady. Thus keeping in view the implications of the case and

as a matter of State policy, the Ministry in unequivocal terms opposed

gender equality in the best interest of the country.

5.

On 13.2.2007 when the matter came up before the Court, the

Standing Counsel for the Federal Government Sardar Abdul Majeed

sought time to file further comments. Keeping in view the importance

of the case, the Court deemed it expedient to grant time to him to file

further comments and also issued notices to the Secretary, Ministry of

Religious Affairs, .National Commission on the Status of Women,

•
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Aurat Foundation, Human . Rights Commjssiotl of Pakistan. APWA.

Vice Chainnan, Pakistan nar Council, Vice Chairman, Provincial Bar

Councils, President, Supreme Court Bar Association and Presidents,

• I

High Court Bar Association of Sindh, Punjab, N. W.F.P. and

Balochistan to file their comments within three weeks and plead their

views, ifthey so desire, before the Court on 14.3.2007 at

6.

,

.,!

Is l am~bad.

•

On 1'4.3.2007, comments were also filed by Aurat Foundation

which may advantageously be reproduced as under:

J

"Aurat Foundation believes that Section

10(2) of the

Citizenship Act, is discriminatory to a femal e citizen of

.~

.~

Pakistan who marries a non-Pakistan national, as it denies her

!I

the right to get ·Pakistani citizenship

I

for

foreign husband,

whereas it expressly provides for the granting of citizenship to
the foreign wife of a Pakistani citizen. This discriminatory
clause negates Article 25 of the Constitution which ensures that
all citizens are equal before the law and are entitled to equal
protection of law. There shall be no discrimination on the basis
of sex alone. Further the discriminatory clause also negates
Article 2, 15 and 16 'o f Ole Convention on the Elimination of
All forms of Discrimination against Women, to which Pakistan
as a State is a party has signed and ratified it".
7.

It was proposed by the Aurat Foundation that the following

changes may be made in the said Act to remove discrimination against

women:-

,

/"
.I

I

.,
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(i)

7

Section 4: EvelY occurrence of the words 'his' and
'father' be replaced with 'his' or 'her' and 'either person'

respectively.
Cii)

Section 5: EvelY occurrence of the word 'father' be
replaced by 'parcnt' .

(iii)

Section 8: every occurrence of the words 'father' and
'father's' be repJaced with 'parents' and ' parent's parent'
respectively.

(iv) . Section 10: EvelY occurrence of the words 'womjUl' and
'women' be replaced with the words 'person' and
'persons' respectively."

8.

The Province of Sindh filed its comments through its Advocate

General exactly in

J

)

lin~

with the stand taken by the Government of

Pakistan as above reiterating that a foreign woman marrying Pakistani

husband cannot be equated with foreign men marrymg Pakistani

women in our society.

9.

The Province of Punjab through its Advocate-General Mr. M.

ARab Iqbal Chaudhree also filed its comments and in the backdrop of

partition and emergence of Pakistan as a newly born State maintained

that Section 10 of the Pakistan Citizenship Act 1951 was m

accordance with the fundamental injunctions of Islam and does not

appear to violate the ' cannons of Islam and the Constitution of the
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IslamIc Republic of Pak.i:stuH 1973. The baokdwp 9f ~d tho ro"lion,Q

,

envisaging this view was:-

"That a lot of problems to the issues of marriages, child
custody and inheritance arose after the Partitioniindependence

'.

of Pakistan particularly due to the fact that the sub-continent,
before Partition, was governed by English law, therefore, in
Pakistan, after its creation in order to solvc the above issues and
the specific issues of legal status of women, who themselves
were domiciled in the Indian territory but were married to those
men born within the territory of Pakistan had become citizens
of Pakistan. Section 10 of the Citizenship Act, 1951 gave such
women the right to get domicile and citizenship of Pakistan.
Furthermore, Section 10 of the said Act also gave legal right to
get domicile or citizenship to those women whose husbands had
died before coming into force the said Act but sllch husband, by

. J
-

reason of their birth within the territory of Pakistan, would have

]

become citizens of Pakistan.
This right given under the Pakistan Citizenship Act, 1951
to the women in the above scenario does confonn with the right
given to women under the Islamic law and is intended to solve
issues relating to marriages, child cllstody and inheritance, there
under"

10.

The Government of Pakistan in its further comments through

Sardar Abdul Majeed Khan, standing counsel contended that "Section

10 of the Citizenship Act 1951 is not against any specific verse of

Quran and Sunnah" and that 'the Citizenship in Pakistan is regulated

1
•
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-

by the Nationalization Act 1926 and the Pakistan Citizenship Act

1951.

II.

However,

Government

of Pakistan

through

Natronal

Commission on the Status of Women came out with an entirely

different stand stating that Section 10 of the Act appears to

discriminate on the basis of sex and suggested that wherever the

words 'woman' and 'women' appear in the Act, should be replaced by

the words 'Person and persons' respectively_ Other objections raised

J
)

by it were the same as submitted by Aurat Foundation above.

12_

Syed Afzal Haider, Advocate who appeared before us on

behalf of Human Rights Commission and Lahore High Court Bar

in his scholarly
discourse elabQl"3tely dealt with a number
Association,
.
.
of basic questions of Islamic Law and Jurisprudence viz-a-viz the

Constitution ofIslamic Republic ofPakislan, 1973, which gave rise to

a number of intricate questions some of which are: (I) whether the

principle of democracy, freedom, equality, tolerance and social justice

as enunciated by Islam" forming part of Article 2-A of the

,. ,
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Constitution is in consonance with thQ injunction of Islam. (2)

Whether the Objective' Resolution was to serve as beacon light for the

Constitution makers as it is neither a Nass of Quran nor an injunction

of Sunnah. (3) Whether repugnancy not directly covered

In

a

provision of Law be brought within the mischief of repugnancy and if
so under what circumstances? (4) What is the position and status of

Article 25 of the Constitution of Pakistan relating to equality Of

citizens

ill

the light of dictates of Quran and Sunnah. (5) What

precisely IS the extent of jurisdiction of the Federal Shariat Court

under article: 203-D of the Constitution for testing the vires ofa law.

13.

However, for our limited purpose we are confro/lted as to

whether gender discrimination in the said section 10 is repugnant to

Quran and Sunnah within the meaning of Article 203-D of the

Constitution pavIng way to exerCIse our suo moto powers under

Article 203-D of the Constitution.
14.

It waS ,rightly pointed out by Sycd Afzal Haider, Advocate, that
...
.

the term "Injunctions of Islam" employed in the Constitution has not

,
II
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becn defined nor its scope determined, therefore, if there

IS

any

repugnancy of any law to Quran and Sunnah, it is left open to be

identified and construed by the Federal Shariat Court in exercise of its

powers under Article 203-D (2) ·of the Constitution of Islamic

Republic of Pakistan, 1973. It will be advantageous to refer to Article

203-D of the Constitution as under:

"203-D. Powers, jurisdiction and functions of the Court.(1) The Court may [either of its own motion or] on the petition

of a citizen of Pakistan or the Federal Govcrnment or Provincial
Government, may examine and decide the question whether or
not any law or provision of law is repugnant to the injunctions

.

j

of Islam; as laid down in the Holy Quran and Sunnah of the

-;

Holy Prophet, hereinafter referred to as the injunctions ofIslam.

"'-

[(IA) Where the court takes .up the examination of any law

or provision of law under clause (1) and such law or provision
of law appears to it to be repugnant to the injunctions of Islam,
the court shall cause to be given to the Federal Government in
the case of a law with respect to a matter in the Federal
Legislative List or the concurrent Legislative List,

01'

to the

Provincial Government in the case of a law with respect to a
matter not enumerated in the either or those Lists, a notice
specitying the particu lar provisions that appear to it to be so
repugnant,

and

afford

to

such

Government

adequate

opportunity to have its point of view placed before the Court).

(2)

If the Court decides that any law or provision of law is

repugnant to the injunctions of Islam, it shall set out ill its
decision:-
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(a)

'the reasons for its holding that opirUon; and

(b)

the extent to which such law or provision is so repugnant;
and specify the day on which the decision shall · take
effect (;)
[provided that no such decision shall be deemed to take

effect before the expiration of the

period within which an

appeal therefrom ·may be preferred to the Supreme Court or,
where an appeal has been so preferred, before the disposal of
such appeaL]
(3)

If any law or provision of law is held by the Court to be
repugnant to the injunctions ofIslam, --(a)

the President in the case of a law with respect to a
matter in the Federal Legislative List or

the

Concurrent Legislative List, or the Governor in the
case of a law with respect to a

matter not

enumerated in either of those Lists, shall take steps
to amend the law so as to bring

such law or

provision into conformity with the injunctions of
Islam; and
(b)

.

such law or provision shall, to the extcnt
. to which
it is held to be· so repugnant, cease to have effect

15.

on the day on which the decision of the court takes

I

effect.

I

In order to test whether the provisions of section 10 of the

Citizenship Act are repugnant to Quran and Sunnah, it is incumbent to

refer to them. The number of Quranic verses dealing with legal issues

are limited, while the legal cases or issues faced by the Muslims are

•

I
I

I

I
I

I

I
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unlimited. There are approximately six hundred verses in the Quran

·that indicate the Ailkam of Islamic law. Over four hundred of these

pertain to the lbadat and the remaining to Muamilat, a few of these

verses are definitive

In

terms of meaning and explanation, while

others require interpretation and elaboration. Likewise, the texts oLthe

Sunnah dealing with legal issues do not go beyond two thousands

traditions. In dealing

)Viii)

tl,e dictates of the Quran and Sunnah to

legal issues arising frolj1liq]r

If! time are the concept ofIjtihad, Qiyas,

lstihsan ·and Masalih Mursalah were introduced by our Jurists to

whom a reference may be made and their Vtew point may be

considered by the Federal Shariat Court while examining any law or

.

provision of law or any set up in which in its implication and effect is

violative thereof.' In NLR 1984 SD 474 (Muhammad Rarnzan

Qureshi Vs. Federal Govenunent etc.), it was held:-

"Argument that the Court has jurisdiction only to find out the
repugnancy from specific injunctions in the Holy Quran and
the Sunnah and that if no such injunction is found, the-law
will be treated to be good, that is to say the least a very
narrow view of the constitutional jurisdiction of Federal
Shariat Court. Specific laws in the Holy Quran and tl,e
1. International Institute of Islamic Thought and

Islamic Research Institute.

•
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Sunnah are not many but the principles laip down therein
embrace everything interalia in the field oflegislation. In view

•

of the absence of specific provision pertaining to a particular
matter it becomes our d~ty to discover and find out whether a
particular legislation is not repugnant to the principles laid
down in or emanating from the Holy Quran and the Sunnah.

,

Repugnancy is to be discovered interalia not only against a
specific provision (Ibarat ul Nas) but also what is described by
the jurists and commentators of Holy Quran as (Dalalat un
Nas, Isharatun Nas, Iqtada un Nas)."

16.

A bare reading of section 10 of the Citizenship Act 1951

,
brings into fore that the law makers purposely omitted a situation

whereby right of citizenship sought for an alien husband who had

J

1
•

contracted marriage witli a Pakistani woman dead or alive has been

denied. In the case of Pakistan Vs. Public at large, PLl 1986, S.C.

220, it was held "While discovering 'Injunctions of Islam' for

particular subject or situation, cou11 not only to have power but also

I

duty to state them and that no statement of Injunction, however, to be

I
complete without reference to Holy Quran and Sunnah". This brings

home our duty to invoke our suo moto jurisdiction under Article 203-

D of the Constitution and to declare if any law is repugnant on the

I
I

I

I

I

touchstone of Quran and Sunnah. However, in order to proceed

~~-----

I
I
I

/

/

.

r
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further, it is incumbent to examme Articles 2-A and 25 of the

,
Constitution and see if they

3re

in consonance with the provisions of

Article 203-D. The principles and provisions set out in Objectives

Resoluiion were made substantive part of the Constitution by the
Constitution (First Amendment) Act, 1974, by introducing Article 2-A

which interalia speaks of the principles of democracy, freedom,

equality, tolerance and social justice while Article 25 expressly

guarantees equality of citizens as under:-

"25. (1) All citizens are equal before law and are entitled to
equal protection oflaw.
(2) There shall be no discrimination on the basis of sex
alone.
(3) Nothing in this Article shall prevent the State from
making any special provision for the protection of women and
children.

. 17.

It was held by the Supreme Court of Pakistan in the case of

Pakistan Vs Public at large (PU 1986 SC 220) that "Federal Shariat

.
Court having been conferred power to exercise jurisdiction also suo

moto examination of other provisions or whole law and connected

.

laws in addition to specified provisions il} Shariat Petition in such like

matters to be not only permissible but also salutary." As regard the

Suo Mota No. 11K of2006
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scope and effect of Alticle 2-A the Supreme Court

of Pakistan

in Mst. Kaneez Fatima Vs. Wali Muhammad and another (pLO 1993

SC 90 I) had held: "In this context it may be observed that while

interpreting Constitution, .enactments, rules and regulations having the

force of law and examining Orders, Acts and actions of Government

functionaries/authorities the Court

IS

competent to apply well

recognized principles of Islamic common law and such interpretation
. ,

which is in conformity with the Injunctions ofisiam. [n the fields not

occupied by statutory dispensation, principles ofisiamic common law

J
')

and principles in conformity with Injunctions of Islam can be pressed

into service' .

18.

While the Federal Shariat Court is guided by the Injunctions

of Islam and its common law as contemplated under Article 2-A it is
invested with the pow~r to declare a law or provision of law repugnant

to Injunctions of Islam and the date .on which· its decision shall take

effect. In Hafiz A,bdul Waheed Vs Mrs. Asma Jehangir and another

PLO 2004 SC 2 19, it was observed:-

---

)

•
~

,
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(~

"It is well settled (hat lhe Court will lean in favour of

hannonious interpretation of statuteslvarious provisions and
would certainly avoid an interpretation which has the potential
of conflicting judgmcnts or pitching one .Constitutional Court
against another Constituti~nal Court."
•

19.

The Federal Shariat Court in its land mark judgment, Hazoor

Bakhsh Vs Federation of Pakistan reported in PLO 1983 FSC 255 at

330 had held as under:-

J
)
20.

"The expression "Injunctions of Islam" is a comprehensive one
which will include all injunctions of Islam of every school of
thought and sect etc; but Article 203-0 of the Constitution has
restricted its meaning and application and confined it to only
two sources for which no Muslim can have any valid objection.
These sources, as mentioned above are (A) The Holy Quran and
(B) The Sunnah of the Holy Prophet. The Holy Quran is the
direct .words of God revealed to Holy Prophet, whereas the
word "Sunmih" has been used in the Holy Quran in different
senses. The literary dictionary meaning of the word "Sunnah" is
way; course, rule mode or m",,.ner of acting of conduct of life.
Thus the Sunnah can be ,of Allah or His Holy Prophet(peace be
upon him) or the Caliph of the Holy Prophet and his
companions. In Article 203-0, we are concerned only with the
Sunnah of the Holy Prophet. In ordinary general sense, the
expression "Sunnah of the Holy Prophet" consists of sayings
and deeds of the Holy Prophet."
.
In the backdrop of foregoing discussion, let us·see what Quran

and Sunnah say directly to gender equality or having nexus with it.
Quran says:-

I.

0 Inankind behold we have created you all out of male and
female and have made you into nation and tribes, so that you may
know each other. Surely the noblest of you in the sight of Allah is
the one who is most pious" (49:'l3) (No discrimination).

,

\'J) .

18
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He it is who created you from a single being and therefrom
did make Ius mate. (7: 189).
3.

'.'" U"Q.. .....
" -\'.J r·.tt'U"Q
.......
.. '"
rjA

They are raiment for you and ye are raiment for them. (2: 187)

4.l!lJ ~.

.

' ., J -

. U-",".}'.J

You are the best of the nation raised up for the benefit of
humanity; you enjoin what is right and forbid the wrong and
believe in Allah. (3: II 0)
5.

·. I~:':; <:!l:,j' t; '. ',' . , .
" 1'.J\ .rx\ LY.'
· ~
'. bJUI LY.'
·· .l;-""-HY'.J
'''.'. . "
U.J=
. . .J LY.'Y' .sA.J <.s"-'

S J!'-'
" U-"""",
" ''''~'r.J ;;',:'11
.
And whoso doelh good works, whether of male or female, and
he (or she) is a believer, such will enter paradise, and they will
not be wronged and dint in a datestone. (4:124)
•

.And help one another (Men & Women) in goodness and piety,
and do not help one another in sin and aggression. (5:2)

7.

.... ... . '.c··'w ··

"t.:;• L.I"""-!
.• , ...
crl"·
'·u.··'·,I' ·· • ',.'.'1'
U.JO-'!.J """.JJ"-'" . U.JY'
.J f;' ·0··
' I ~ . .J-"'.J U.Jl!'.J-'" .J
(3;"·'
1 ', ","
Y u>' j!.J

,.,. ~
''''·'1I..F
''
UY'*-i.J

' ~I "

•

The believing men an'd believing women they are guardians of
each other; They (both) enjoin good and forbid evi l and keep up
prayers and pay the poor rate. (9:71)
8.

b.1·
, ·\ :~
t .. q U"
·" r.t1 c';,r;.. U
'. \ -GLiI
" .
. .J.J
.. . LY.'J
And one of this sign is that he created mates for you from
yourself. (30:21)

9.

'u.JJ;y,;.s.w ~'.J) I;~I;'

f:;:' US,y.j

And all things we have created by pairs, that haply ye may
reflect. (51:49)
2 1.

At a late stage of hearing of this case Syed Afzal I.laider,

Advocate in his written arguments pleaded before

liS

that it was a case

•
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,

•

. ~

of reasonable classification and referred to Quranie Verses pertaining

to half punishment for slave girls as against Ummatul Momineen,

right to pronounce talaq to husband only, half share of wife as

compared to husband, of sister to brother, of daughter to son

III

mattcrs of inheritance. According to him "equality before law"

III

clause (I) of Article 25 of the Constitution does not prohibit treatment

of citizen by State on the basis of reasonable c1assi fication . In support

of his contention he strongly placed reliance duly supported by Sardar

Abdul Majeed, Standing Counsel for Federal Government, on the case

1
)

of LA. Sharwani Ys. Govemment of Paki stan )991 SCMR 1041

In

which the petitioner and others filed petitions under clause (3) of

Article 184 of the Constitution of Islamic Republic of Pakistan for

enforcement of fundamental rights. Their grievance was that being

retired civil servants and retired Judges they were discriminated in
.
.
payment of enhanced pensIOns

III

violation of Article 25 of the

Constitution in as much as certain increases in the pension have been

,
denied to some of them on the ground that they had rctired prior to a
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specified date. The question revolved around the pay scales, benefit to
the serving civil servants and the pensioners. In a subsequent case

namely Pakistan Muslim League (Q) VS. Chief Executive of Islamic

Republic of Pakistan (pLJ 2002 SC 976) the Supreme Court of

Pakistan while exammmg Articles 17, 25 , 62 and 63 of the

Constitution had held in an election matter that under Article 25 "all

citizens are equal before Jaw and are entitled to equal protection of

law but State is not prohibited to treat its citizens on the basis of a

•

reasonable classification". It was, however, further stated that "Article

J
-;

25 of the Constitution enshrines basic concept of religion oflslam and

is now known as golden principles of modern jurisprudence which

enjoins that all citizens are equal before law and are entitled to equal

protection of law"

22.

Applying the principles enunciated by the Supreme Court of

Pakistan it is to be observed firstly that the Court examined in both the

above named cases ·the vires of clause (I) of Article 25 and not its

clause (2) which specifically state that there shall not be any

Suo MolO No.1 /K 0[2006
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discrimination

0 11
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the basis of sex alone. Secondly in neither of the

cases either Article 2-A or Aliicle 25 was tested on the touchstone of

Article 203-D of the Consti tution. Thirdly the basis [or classification
•
[Il

l.A. Sharwani's case related to pensIoners whereas the case of

Pakistan Muslim League (Q) related to election rules, both of which

are man-made laws as against Ule dictates of Quran and Sunnah which

[Il

unequivocal term

treat man and woman alike and repeatedly

mention gender equality before Allah and his laws.

Such being the case, it is an established position tilat Articles

J

J

2-A and 25 of the Constitution have nexus with Article 203-D of the

Constitution and for better understanding and guidance the concepts

and principles contained therein may be pressed into service to test the

repugnancy or otherwise of any law or provision of law to Quran and

Sunnah.

23.

Another aspect· of the matter is ihat Pakistan is committed to

International Communi ty to equal and indiscriminate treatment to its

women and to enforce equal rights [or them. Pakistan is a signatory to

the Universal Declaration of I-Iuman

Rights whieh

interalia

proclaimed that "everyone has a right to nationality and that "no one
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shall be arbitrarily deprived of his nationality nor denied the right to
change his nationality" Pakistan is also a signatory to the "Protocol to

the convention on the elimination of all forms of discrimination

against women";as well as "the Convention on nationality of married

women". In the words of Professor Oppenheim "Law of Nations or
International Law is the name for the body of customary and treaty

rules which are considered legally binding by civilized States in their
•

intercourse with each other." Pakistan has also ratified these treaties in
•

terms of Article 2 of Vienna Convention according to which

J

)

ratification means "the International act whereby a State establishes

on the international plane its consent to be bound by a treaty".

24.

Holy Prophet (peace be upon Him) himse lf had made many

treaties with State.s/tribes and fully adhered to its terms and
conditions. However, treaties with the entire mankind such as above
were not in the field in the days of Holy Prophet(Peace be upon him)
ofIslam which certainly stand at a higher pedestal than a treaty with a
State, tribe or individual to which the Holy Prophet attached great
, sanctity and importance. The Holy Quran attaches utmost importance

------

I

I
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to treaties, covenants, pledges and promises and enjoins its followers

to fully adhere to its terms and conditions, According to '
Encyclopaedia of Seerah Vol. L
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"The Quran -commands: "0 you who believe! Fulfil all your
obligations (and trusts)," (5:1),
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"Excepting those unbelievers with whom you made treaties
and who afterwards did not violate these in the least, nor did
they give help to anyone against you; so you also , should
observe treaties with such people in accordance with their
terms, for Allah loves pious people,"(9:4),
" "Li••lIL.,.;'l':u!I
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"If you fear treachery from any group, throw back (their
covenant) to them, so as to be on equal terms, for Allah loves

J

)

,'ot the treacherous," (8:58),
25,

A perusal of Section 10 of the Citizenship Act of 1951 will

reveal that its sub section (I) provides procedure for grant of

citizenship of Pakistan to a woman who contracts marriage with a

l;3ritish subject and has acquirea the status of a British subject

before the 1st of January, 1949, shall, if her husband is a citizen of
,

Pakistan becomes a citizen of Pakistan. Similarly sub section (2)

thereof provides that subject to sub section (J) and 4 (relating to

•
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citizenship by birth) thereof an ollon woman mal'dod to

D.

oitizen

of

Pakistan even if dead shall be entitled to become a citizen of

Pakistan after obtaining a certificate of domicile and taking the

oath of allegiance whether or not she had attained twenty one year

of age and is offull capacity. The Convention on the Nationality of

married woman states:-"

"Each Contracting State agrees that the alien wife of one of its
nationals may, at her request, acquire the nationality of her
husband through specially privileged naturalization procedures;
the grant of such nationality may be subject to such limitations
as may be imposed in the interests of national security or public
policy. Each Contracting State agrees that the present
Convention shall not be construed as affecting any legislation
or judicial practice by which the alien wife of one of its
nationals may, at her request, acquire, her husband's nationality
as a matter of right.

J

--;

26.

It is pertinent to note here that there i, nothing

In

the said

"Convention on nationality of married woman" or in the Citizenship

Act 1951 or elsewhere in any International Convention which gives

right to a wo'man to acquire nationality for her husband on the basis of

her nationality and her right to live with him for good in her country.

Similarly no such right is given to the husband either to live with his

spouse in her country and acquire her national ity.

-
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In our view of the matter, the position

In

Islam

IS

somewhat

diflerenl. Islam is a universal religion. The last sermon of Holy Prophet

is the lirst Charter of Human Rights wherein all human beings are equal.

Mankind is one. Allah says in Holy Quran that "He created man and

woman from a single being (7:189)" and for HIM "whoso doeth good

work, whether male or female and he (or she) is a believer, such will

enter paradise. (4:124)."

28.

In view of the above, we are of the v iew that section 10 of the

Citizenship .Act

IS

discriminator;, negates· gender equality and

IS In

violation of Articles 2-A and 25 .of the Constitution ofIslamic' Republic

I

-;

.Qf pakistan and' also against· Intemational"commitments' of- Pakistan 'and
tnostimportantly is·repugnant to Holy Quran and Sunnah.

29.

In the end, it

ma~

be clarified that while section 10 of the

Citizenship Act 1951 expressly contemplates denial of citizenship to a

foreign husband of a Pakistani woman as neither she nor he is entitled to

apply

under it,

neveliheless under law whether municipal

or

international, grant of nationality would remain within the domain of

discretion of the Government of the country which may refuse it for

.,
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reasons of national secu rit y or public interest etc to which she or he

cannot claim it as a matter of right. 'We, therefore, in exercise of OUf

powers under clause (3)(a) of Alticle 203-D of the Constitution of

.

fslamic Republic of Pakistan require the President of Pakistan to take

suitable steps for amendment of section 10(2) and other provisions of

the Citizenship Act, 1951 within a period of six months hereof

ensuring appropriate procedure for grant of Pakistani Nationality to a

foreign husband married to a Pakistani woman.
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